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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Parts  201  and  207 

Procedures  for  the  Conduct  of 
Investigations  of  Whether  Injury  to 
Domestic  industries  Results  From 
imports  Sold  at  Less  Than  Fair  Value 
or  From  Subsidized  Exports  to  the 
United  States 

agency:  United  States  International 
Trade  Commission. 

action:  Proposed  rules. 


summary:  These  proposed  rules  set 
forth  procedures  for  the  conduct  of 
Commission  investigations  under 
section  303  and  Title  VII  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1303  and  2501  et 
seq.).  Title  V  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1516A),  and  sections  102  through 
107  of  the  Trade  Agreements  Act  of  1979 
(Pub.  Law  96-39,  93  Stat.  144). 

DATE:  Comments  on  the  proposed  rules 
should  be  submitted  on  or  before 
November  29, 1979. 

ADDRESS:  Send  Comments  to  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street,  N.W.., 
Washington,  D.C.  20436. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jeffrey  M.  Lang,  Esq.  or  Edward  M. 
Lebow,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  701  E  Street,  N.W., 
Washington,  D.C.,  telephone  (202)  523- 
0143  or  523-0486,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979  (Pub. 

Law  96-39,  93  Stat,  144)  approves  and 
implements  trade  agreements  negotiated 
by  the  United  States  in  the  Tokyo  Round 
of  Multilateral  Trade  Negotiations. 
Contingent  upon  United  States 
acceptance  by  January  1, 1980,  of  the 
negotiated  agreements  relating  to 
subsidies  and  contervailing  measures 
and  to  antidumping  measures,  the  Trade 
Agreements  Act  will  bring  about 
extensive  changes  in  the  U.S. 
countervailing  duty  and  antidumping 
duty  laws,  primarily  through  amendment 
of  the  Tariff  Act  of  1930. 

These  proposed  rules  would  amend 
Part  201,  repeal  existing  Part  207  and 
establish  a  new  Part  207  of  the 
Commission  rules  to  provide  procedures 
for  the  conduct  of  Commission 
antidumping  and  countervailing  duty 
investigations  under  the  changes 
required  by  the  Trade  Agreements  Act 
of  1979,  cited  above. 

A  section-by-section  analysis  of  the 
proposed  rules  follows. 


Section  207.1  Applicability  of  part. 

This  introductory  Rule  makes  the 
procedures  set  forth  in  Part  207 
applicable  to  all  investigations 
conducted  by  the  Commission  under 
section  303  or  Title  VII  of  the  Tariff  Act 
of  1930  (the  Act).  The  inclusion  of 
section  303  investigations  is  required  by 
section  103  of  the  Trade  Agreements  Act 
of  1979,  which  makes  the  procedures 
and  findings  with  respect  to 
countervailing  duty  investigations  set 
forth  in  Title  VII  of  the  Act  applicable  to 
merchandise  imported  from  any  nation 
which  is  not  a  “country  under  the 
Agreement"  (defined  in  section  701(b)  of 
the  Act)  and  which  is  free  of  duty. 

Subpart  A — General  Provisions 

Subpart  A  contains  rules  applicable  to 
all  Commission  investigations  under 
section  303  and  title  VII  of  the  Act  and 
sections  102  through  107  and  Title  X  of 
the  Trade  Agreements  Act. 

Section  207.2  Definitions  applicable  in 
Part  207. '  « 

This  Rule  defines  certain  terms  used 
repeatedly  in  Part  207. 

(a)  The  term  "the  Act”  is  defined  to 
mean  the  Tariff  Act  of  1930  (19  U.S.C. 
1202  et.  seq.). 

(b)  The  deHnition  of  "administering 
authority"  is  taken  directly  from  section 
777(1)  of  the  Act.  Section  103  of  the 
Trade  Agreements  Act,  amending 
Section  303(b)  of  the  Act,  provides  that 
the  duty  imposed  by  section  303  is  to  be 
administered  in  accordance  with  Title 
VII  (sec.  771(1)). 

(c)  The  definition  of  “country  under 
the  Agreement”  is  taken  directly  from 
section  701(b)  of  the  Act. 

(d)  The  term  “Director"  is  defined  to 
mean  the  Commission’s  Director  of 
Operations  or  someone  appointed  to  act 
in  that  capacity,  or,  if  there  is  neither,  a 
person  designated  by  the  Chairman  to 
fulfill  the  responsibilities  of  the  Director 
with  respect  to  investigations  under  this 
part. 

(e)  The  definition  of  “effective  date” 
reflects  the  provisions  of  section  107  of 
the  Trade  Agreements  Act  of  1979. 

(f)  The  definition  of  “ex  parte 
meeting"  is  derived  from  section 
777(a)(3)  of  the  Act.  The  Commission 
intends  that  only  the  Director  of 
Operations  will  make  a  “final 
recommendation"  to  the  Commission 
within  the  meaning  of  section 
777(a)(3)(B)  of  the  Act. 

(g)  The  term  “injury"  is  defined  to 
mean  material  injury  or  threat  of 
material  injury  to  an  industry  in  the 
United  States,  or  material  retardation  of 
the  establishment  of  an  industry  in  the 
United  States.  The  definition  is  intended 


to  allow  shorthand  reference  throughout 
Part  207  to  the  three  types  of  harm  at 
which  section  303  and  Title  VII  of  the 
Act  are  directed. 

(h)  The  definition  of  “interested  party" 
is  taken  directly  from  section  771(9)  of 
the  Act. 

(i)  The  term  “Party"  is  defined  to 
include  two  classes  of  persons;  (1) 
interested  parties  who  have  filed  an 
appearance  with  the  Commission  under 
Rule  201.13,  and  (2)  any  other  person 
who,  after  manifesting  a  proper  interest 
in  the  subject  matter  of  the  Commission 
investigation,  has  filed  such  an 
appearance.  A  person  who  is  not  an 
interested  party  and  who  chooses  to 
become  a  party  to  an  investigation  will 
receive  copies  of  all  documents  served 
pursuant  to  Rule  207.3.  However,  such  a 
person  will  also  be  required  to  comply 
with  the  obligations  of  a  party,  including 
service  of  documents  under  Rule  207.3 
and  submission  of  a  prehearing 
statement  under  Rule  207.22. 

(j)  The  definition  of  “record”  reflects 
the  deHnition  of  the  record  for  purposes 
of  judicial  review  contained  in  section 
516A(b)(2)(A)  of  the  Act.  The 
Commission  is  of  the  view  that  the  term 
“information"  in  section  516A(b)(2)(A)(i) 
includes  only  information  that  goes  to 
the  facts  under  investigation,  and  not  to 
staff  documents  relating  to 
administrative  deadlines,  travel 
arrangements,  guidelines  for  conducting 
investigations  and  similar  matters.  The 
Commission  intends,  therefore,  that  such 
documents  not  be  made  a  part  of  the 
record. 

(k)  The  term  “Rule"  is  defined  to  mean 
a  section  of  the  Commission’s  Rules  of 
Practice  and  Procedure. 

Section  207.3  Service  of  documents. 

This  Rule  establishes  requirements  for 
the  service  of  documents  on  parties  to 
an  investigation.  Any  party  submitting  a 
document  for  inclusion  in  the  record  is 
required  to  serve  a  copy  of  each  such 
document  on  all  other  parties  to  the 
investigation.  This  Rule  also  provides 
that  all  documents,  except  transcriiHs, 
placed  on  the  record  by  the  Commission 
staff  must  be  served  on  each  party  to  the 
investigation.  The  Director  of 
Operations  will  be  authorized  to  serve 
many  such  documents  directly. 

Section  207.4  The  record. 

This  Rule  establishes  requirements  for 
the  maintenance  of  the  record  of 
Commission  proceedings.  The  record 
will  be  divided  into  a  public  portion  and 
a  nonpublic  portion  consisting  of 
documents  which  contain  business 
confidential  or  privileged  information. 

The  Director  is  authorized  by  this 
Rule  to  conduct  such  audits  as  he  deems 
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necessary.  The  absence  of  an  audit  will 
be  presumed  to  indicate  that  the 
Director  decided  that  no  audit  was 
necessary  or  desirable. 

Materials  received  from  the 
administering  authority  will  be  placed 
on  the  record  and  designated  public  or 
nonpublic  in  conformity  with  the 
designation  assigned  to  them  by  the 
administering  authority.  Requests  for 
access  to  or  release  of  materials 
originating  with  the  administering 
authority  will  be  referred  to  that  agency 
for  its  advice;  however,  the  Secretary 
will  make  the  fmal  decision  as  to 
whether  the  material  in  question  will  be 
released. 

Section  207.5  Ex  parte  meetings. 

This  Rule  establishes  requirements  for 
the  maintenance  and  content  of  ex  parte 
meeting  records  as  required  by  section 
777{a][3)  of  the  Act.  The  Rule  provides 
that  a  record  of  each  such  meeting  shall 
be  placed  in  the  record,  and  that  each 
meeting  record  shall  include  the  identity 
of  the  persons  present,  the  date,  time 
and  place  of  the  meeting,  and  a 
summary  of  the  matters  discussed  or 
submitted. 

Section  207.6  Reports  of  progress  of 
investigation. 

This  Rule  establishes  requirements  for 
the  Commission  Secretary  to  inform  the 
parties  to  an  investigation  of  the 
progress  of  that  investigation.  Such 
reports  are  required  "from  time  to  time 
upon  request"  by  section  777(a)(2)  of  the 
Act.  To  prevent  an  undue  burden  on  the 
Commission  staff,  the  section  provides 
that  no  progress  report  will  be  furnished 
(1)  less  than  30  days  after  notice  of  an 
investigation  appears  in  the  Federal 
Register,  or  (2)  less  than  30  days  after 
issuance  of  the  previous  report  on  the 
progress  of  the  same  investigation. 
Reports  will  be  limited  to  a  statement  of 
the  official  actions,  if  any,  taken  by  the 
Commission  since  the  last  such  report.  It 
is  contemplated  that  the  Secretary  on 
his  own  initiative  will  issue  monthly 
reports  updating  the  progress  of  all 
investigations  over  30  days  old. 

Section  207.7  Limited  disclosure  of 
certain  confidential  information  under  a 
protective  order. 

(a)  In  general.  This  subsection 
establishes  procedues  for  the  disclosure 
of  domestic  price  and  cost  information 
under  protective  order  to 
representatives  of  interested  parties 
who  are  parties  to  the  investigation. 
Disclosure  of  any  business  information 
under  protective  order  is  authorized  by 
section  777(c)(1)  of  the  Act.  but 
disclosure  of  cost  of  production  and 
domestic  price  information  may  be 


required  under  court  order  pursuant  to 
section  777(c)(2)  of  the  Act  In  fact  the 
Commission  rarely,  if  ever,  collects 
domestice  cost  of  production 
information,  and  it  only  collects  price 
information  relevant  to  the  products  in 
question.  The  term  “domestice  price"  as 
used  in  this  Rule  does  not  mean  the 
price  of  an  imported  product  in  the 
United  States.  The  Secretary  will 
release  domestice  price  and  cost 
information  under  the  protective  order. 
Decisions  of  the  Secretary  denying 
requests  for  release  of  such  information 
would  be  directly  appealable  to  the 
Customs  Court. 

(b)  Protective  order.  This  subsection 
establishes  the  conditions  under  which 
domestic  price  and  cost  of  production 
may  be  released. 

(c)  Final  disposition  of  material 
released  under  protective  order.  This 
subsection  establishes  procedures  and 
requirements  for  the  final  disposition  of 
material  released  under  protective 
order.  At  the  completion  of  an 
investigation  (or  at  such  earlier  date  as 
the  Secretary  deems  appropriate),  all 
copies  of  the  released  material  must  be 
returned  to  the  Secretary.  Returned 
materials  must  be  accompanied  by  a 
certificate  fr'om  the  person  to  whom  the 
release  was  made  attesting  to  his  good 
faith  effort  to  ascertain  that  no 
additional  copies  have  been  made 
available  to  any  person  to  whom 
disclosure  was  not  specifically 
authorised. 

(d)  Sanctions.  This  subsection 
establishes  sanctions  for  breach  of  a 
Commission  protective  order.  Section 
777(c)(1)(B)  of  the  Act  authorizes  the 
Commission  to  establish  such  sanctions 
for  breach  of  protective  order  as  it 
determines  to  be  appropriate.  The 
sanctions  contained  in  this  subsection 
include  being  barred  from  practice 
before  the  Commission,  referral  of  any 
breach  to  the  U.S.  Attorney  and  to  the 
ethics  panel  of  the  appropriate 
professional  association,  and  striking 
from  the  record  any  information  or 
briefs  submitted  by  the  offender.  This 
subsection  accords  with  current 
Commission  practice  under  Rule  201.15. 

(e)  Sanction  procedures.  This 
subsection  establishes  the  right  of  any 
person  accused  of  breaching  a 
protective  order  to  be  heard  by  the 
Commission  before  a  determination 
regarding  sanctions  is  made. 

Section  207.8  Questionnaires  to  have 
the  force  of  subpoenas:  subpoena 
enforcement. 

This  Rule  provides  that  Commission 
questionnaires  have  the  force  of  a 
subpoena,  provided  they  are  labeled  as 
subpoenas  and  signed  by  a 


Commissioner.  In  the  event  any  person 
refuses  or  is  unable  to  produce  the 
information  requested  in  speh  a 
questionnaire  in  a  timely  fashion,  the 
Commission  may  (1)  in  accordance  with 
section  776(b)  of  the  Act  use  the  best 
information  otherwise  available  in 
making  its  determination.  (2)  seek 
judicial  enforcement  of  its  subpoena 
under  19  U.S.C.  1333,  or  (3)  take  any 
other  actions  it  deems  necessary  and 
appropriate,  including  waiver  of  any 
time  limits  set  forth  in  Part  207  (5ee 
Usery  v.  Whitten  Machine  Works.  Inc., 
554  F.2d  498  (5th  Cir.  1977)). 

Section  207.9  Affirmative 
determinations  by  divided  Commission. 

This  rule  establishes  a  voting  rule  for 
investigations  under  Part  207  to  apply  in 
instances  where  the  Commissioners 
voting  are  evenly  divided  regarding 
whether  a  determination  should  be 
affirmative  or  negative.  The  Rule  is 
intended  to  implement  and  clarify 
section  771(11)  of  the  Act. 

The  Rule  provides  that,  if  the 
Commissions  voting  on  a  determination 
required  under  section  303  or  Title  VII  of 
the  Act  are  evenly  divided  regarding 
whether  the  determination  should  be 
affirmative  or  negative,  the  Commission 
will  be  deemed  to  have  made  an 
affirmative  determination.  In  order  to 
conform  to  what  the  Commission 
believes  to  have  been  the  intent  of 
Congress,  this  section  has  been  drafted 
to  cover  all  Commission  determinations 
under  Part  207  wherein  a  Commissioner 
may  vote  affirmatively  in  more  than  one 
way.  Thus,  when  the  issue  before  the 
Commission  is  to  determine  whether 
there  is  (sections  705  and  735  of  the  Act.) 
whether  there  would  be  (section  104(b) 
of  the  Trade  Agreements  Act),  or 
whether  there  is  a  reasonable  indication 
of  (sections  702  and  732  of  the  Act) 
either  (1)  material  injury,  (2)  threat  of 
material  injury,  or  (3)  material 
retardation,  an  affirmative  vote  on  any 
of  the  issues  will  be  treated  as  a  vote 
that  the  Commission’s  determination 
should  be  affirmative. 

Subpart  B — Investigations  of 
Reasonable  Indication  of  Material 
Injury,  Threat  of  Material  Injury,  or 
Material  Retardation 

Subpart  B  provides  a  procedural 
framework  for  preliminaiy 
investigations  under  section  303  and 
Title  VII  of  the  Tariff  Act  of  1930,  as 
amended,  viz.,  the  tiling  of  petitions,  the 
amendment  of  petitions,  the  conduct  of 
preliminary  investigations  by  the 
Commission’s  Director  of  Operations, 
the  submission  of  written  comments  by 
persons  interested  in  the  subject  matter 
of  investigations,  the  conduct  of 
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conferences  among  interested  parties 
and  the  staff  of  the  Director  of 
Operations,  the  submission  of  the 
recommendation  of  the  Director  to  the 
Commission,  the  determination  by  the 
Commission  as  to  whether  there  is  a 
reasonable  indication  of  injury,  and  the 
issuance  of  appropriate  notification  to 
interested  parties  and  to  the  public 
through  the  Federal  Register  of 
Commission  actions. 

Section  207.10  Filing  of  petition  with 
Commission. 

Rule  207.10  implements  the 
requirement  in  sections  702(b]  and 
732(b]  of  the  Act  for  simultaneous  filings 
of  countervailing  duty  and  antidumping 
investigation  petitions  with  the 
administering  authority  and  the 
Commission. 

Section  Rule  207.11  Contents  of  — 
petition. 

This  Rule  restates  the  requirements 
for  a  petition  set  forth  in  sections  702(b) 
and  732(b)  of  the  Act.  Reference  is  made 
to  the  factors  relating  to  injury  which 
will  be  considered  by  the  Commission 
pursuant  to  section  771(7)  of  the  Act  and 
Rule  207.26  with  the  expectation  that  the 
petitioner  will  include  information 
relevant  to  these  issues.  The  Rule  also 
requires  a  petitioner  alleging  critical 
circumstances  to  provide  reasonably 
available  information  relevant  to  the 
additional  findings  which  the 
Commission  must  make  pursuant  to 
sections  705(b)(4)(A)  and  735(b)(4)(A)  of 
the  Act  in  the  event  critical 
circumstances  are  found  by  the 
administering  authority. 

Section  207.12  Cooperation  with 
administering  authority:  informal 
inquiry. 

This  Rule  provides  that  the  authority 
to  conduct  investigations  of  reasonable 
indication  of  material  injury  is  delegated 
from  the  Commssion  to  the  Director  of 
Operations.  The  delegation  includes  the 
exercise  of  the  Director’s  discretion  as 
to  how  best  to  conduct  each  such 
investigation. 

The  decision  to  delegate  the  conduct 
of  such  investigations  from  the 
Commission  to  the  Director  is  based 
upon  the  Commission’s  administrative 
experience.  Currently,  the  Commission 
administers  30-day  investigations  in  a 
limited  number  of  investigations  under 
section  201(c)(2)  of  the  Antidumping 
Act  1921.  T^e  use  of  questionnaires  and 
public  hearings  presided  over  by  the  full 
Commission  in  these  investigations  has 
been  extremely  taxing  on  the  resources 
of  the  agency.  The  agency’s  resources 
are  not  great  enough  to  conduct  such 
proceedings  in  both  preliminary  and 


final  investigations,  especially  in  view 
of  the  anticipated  caseload  of  new  and 
transitional  investigations.  This  Rule 
provides  that  information  adduced 
during  the  preliminary  investigations  be 
placed  on  the  administrative  record  of 
the  investigation. 

This  Rule  also  authorizes  the  Director 
to  cooperate  with  the  administering 
authority  after  a  petition  is  filed  to  assist 
the  administering  authority  with  its 
determination  under  section  702(c)  or 
732(c)  of  the  Act  regarding  whether  a 
petition  alleges  the  elements  necessary 
for  the  imposition  of  a  duty  under 
section  701(a)  or  731(a)  of  the  Act.  The 
Director  will  also  cooperate  with  the 
administering  authority  with  respect  to 
proposed  amendments  to  petitions.  It  is 
the  intention  of  the  Commission  that  this 
Rule  satisfy  its  statutory  obligation 
under  sections  702(b)  and  732(b)  of  the 
Act  concerning  amendments  to 
petitions.  Notwithstanding  any 
assistance  provided  by  the  Director  to 
the  administering  authority  under  this 
Rule,  all  determinations  under  sections 
702(c)  and  732(c)  are  ultimately  to.be 
made  by  the  administering  authority. 

Section  207.13  Negative  petition 
determination. 

This  Rule  implements  sections  702(c) 
and  732(c)  of  the  Act,  which  provide  that 
in  those  cases  in  which  the 
administering  authority  determines  that 
the  petition  does  not  allege  the  elements 
necessary  for  the  imposition  of  a  ' 
countervailing  or  antidumping  duty,  as 
the  case  may  be,  and  accordingly,  the 
petitioned-for  investigation  is  dismissed, 
the  Commission  shall  cease  its 
simultaneous  investigation  and  provide 
notice  of  the  cessation. 

Section  207.14  Notice  of  investigation 
of  reasonable  indication  of  injury. 

This  Rule  is  derived  from  sections 
702(d)  and  732(d)  of  the  Act.  It  provides 
that,  upon  receipt  of  notice  from  the 
administering  authority  that  the 
authority  has  determined  that  a  petition 
does  allege  the  elements  necessary  for 
the  imposition  of  a  countervailing  or  an 
antidumping  duty,  as  the  case  may  be, 
or  that  the  administering  authority  has 
initiated  an  investigation  based  on 
information  available  to  it,  the 
Commission  shall  institute  a  formal 
investigation  to  determine  whether  there 
is  reasonable  indication  of  injury  under 
section  703(a)  or  733(a)  of  the  Act  and 
publish  a  notice  to  that  effect  in  the  • 
Federal  Register. 

Section  207.15  Written  statements, 
conference,  and  further  investigation. 

'This  207.15  provides  that  within  four 
days  of  publication  in  the  Federal 


Register  of  the  Commission’s  notice 
instituting  an  investigation,  any  person 
may  submit  to  the  Commission  a  written 
statement  of  information  pertinent  to  the 
subject  matter  of  the  investigation.  The 
Rule  also  contemplates  that  the  Director 
of  Operations  will  conduct  such 
investigative  activities  as  are  necessary 
to  obtain  information  within  the  time 
available.  Although  it  does  not  appear 
to  be  feasible  to  schedule  formal 
hearings  before  the  Commission  within 
the  available  time,  joint  conferences 
may  be  scheduled  for  parties  if  the 
Director  deems  them  appropriate. 
Conferences  will  be  held  after  public 
notice.  'The  transcripts  of  such 
conferences  as  well  as  other  information 
adduced  through  the  investigative 
activities  of  the  Director  will  be  placed 
on  the  administrative  record  of  the 
investigation. 

Section  207.16  Recommendation  of 
Director. 

This  Rule  requires  the  Director  of 
Operations  to  prepare  a 
reconunendation  to  the  Commission 
based  upon  the  record  of  the 
investigation  of  reasonable  indication  of 
injury.  The  reconunendation  must  be 
submitted  to  the  Commission  within  ten 
days  of  the  date  of  publication  in  the 
Federal  Register  of  commencement  of  an 
investigation  but  not  more  than  thirty- 
five  (35)  days  after  the  date  the  petition 
was  filed  under  Rule  207.10. 

Section  207.17  Determination  by 
Commission  of  reasonable  indication  of 
injury. 

This  Rule  provides  that,  in  all  cases 
other  than  those  in  which  the 
administering  authority  dismisses  the 
petition,  the  Commission  shall  make  a 
determination,  based  upon  the  best 
information  before  it  at  the  time,  of 
whether  there  is  reasonable  indication 
of  injury  by  reason  of  imports  of 
merchandise  which  is  the  subject  of  the 
investigation.  It  is  anticipated  that  the 
large  number  of  investigations  and  the 
short  time  available  in  which  to  conduct 
them  will  necessitate  preliminary 
determinations  frequently  to  be  made  by 
internal  Conunission  consecutive  voting 
procedures  rather  than  at  scheduled 
public  meetings. 

Section  207.18  Notice  of  preliminary 
determination. 

'This  Rule  provides  that  the 
Commission  shall  notify  all  parties  to  its 
preliminary  investigation  of  its 
determination  and  publish  a  notice  of  its 
determination  in  the  Federal  Register.  In 
cases  where  the  Commission’s 
preliminary  deteimination  is  affirmative, 
the  Director  of  Operations  may  continue 
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such  investigative  activities  as  he  deems 
appropriate  pending  notice  of  a 
afHrmative  preliminary  determination  or 
a  final  determination  from  the 
administering  authority. 

Subpart  C — ^Final  Determinations 

Subpart  C  contains  the  procedures 
specifically  applicable  to  final 
determinations. 

Section  207.20  Notice  of  investigation. 

Although  it  is  not  required  by  the 
statute,  by  this  Rule  the  Commission 
intends  to  give  to  the  public  notice  of  its 
commencement  of  an  investigation  to 
reach  a  hnal  determination  under 
Section  705(b]  or  735(b]  of  the  Act. 

Section  207.21  Staff  report 

This  Rule  requires  the  Commission  to 
place  on  the  record  a  staff  report 
containing  recommended  findings  of  fact 
of  the  Director  of  Operations.  It  is 
intended  that  portions  of  the  staff  report 
containing  conRdential  or  privileged 
information  be  placed  on  the  nonpublic 
record  and  the  remainder  of  the  staff 
report,  including  a  nonconHdential 
summary  of  the  confidential  or  privilege 
portions,  be  placed  on  the  public  record. 
Rule  207.4  provides  for  the  maintenance 
of  the  record  in  two  portions,  the  public 
portion  containing  nonconfidential 
material  and  the  nbnpublic  portion 
containing  privileged  and  conffdential 
material.  This  Rule  then  requires  the 
Director  to  place  his  staff  report  on  the 
record  at  specified  times.  In  75-day 
investigations  he  must  do  this  on  or 
before  the  40th  day  after  the  date  of  the 
corresponding  notice  of  investigation.  In 
120-day  investigations  the  staff  report 
will  be  placed  on  the  record  by  the 
Director  on  or  before  the  75th  day  after 
the  date  of  the  corresponding  notice  of 
investigation.  In  180-day  investigations 
he  shall  place  the  staff  report  on  the 
record  on  or  before  the  120th  day. 

The  purpose  of  this  procedure  is  to 
provide  to  the  parties  a  preliminaiy 
indication  of  the  Commission  staff* s 
view  of  the  affected  industry.  Parties 
will  be  able  to  prepare  their  prehearing 
statements  in  such  a  way  as  to  address 
one  common  body  of  information 
describing  the  allegedly  injured  United 
States  industry.  The  intention  of  this  is 
to  make  for  a  more  cogent  and  pointed 
briefing  of  the  issues. 

Section  207.22  Prehearing  statement 

This  Rule  requires  each  party  to 
submit  to  the  Commission  a  prehearing 
statement  within  15  days  after  the  date 
of  service  by  the  Commission  to  the 
parties  of  the  public  portion  of  the  staff 
report  discussed  in  the  preceding  Rule. 
The  preparation  of  prehearing 


statements  following  receipt  of  the  staff 
report  will  allow  the  parties  to  address 
the  disputed  issues  directly  and  will 
enable  the  Commission  to  conduct  a 
concise  and  penetrating  hearing.  It 
should  be  noted  that  the  prehearihg 
statements  called  for  by  this  Rule  should 
not  be  confused  with  the  submission  of 
copies  of  witnesses’  prepared  testimony 
required  by  Rule  201.12(d). 

Section  207.23  Hearing. 

Section  774  of  the  Act  requires  the 
Commission  to  hold  a  hearing  at  least 
once  prior  to  making  a  final 
.  determination  under  section  705(b)  or 
735(b)  of  the  Act,  if  any  party  to  the 
investigation  so  requests.  Rule  207.23 
sets  forth  the  procedures  for  conducting 
such  a  hearing.  The  Rule  requires  a 
person  desiring  to  appear  at  a  hearing  to 
notify  the  Secretary  of  the  Commission 
no  later  than  5  days  prior  to  the  date  of 
the  hearing.  Each  party  appearing  at  the 
hearing  must  limit  its  arguments  to  a 
nonconfidential  summary  of  the 
information  and  arguments  contained  in 
its  prehearing  statement  and  to  a 
nonconfidential  rebuttal  of  the 
information  and  arguments  contained  in 
the  prehearing  statements  of  other 
parties.  Each  other  person,  i.e.,  not  a 
party,  shall  limit  its  presentation  at  the 
hearing  to  a  brief  statement  of  its 
position  with  respect  to  the  subject 
matter  of  the  investigation. 

The  purpose  of  this  Rule  is  to  focus 
and  direct  the  hearing  to  the  issues 
briefed  in  the  prehearing  statements.  By 
limiting  the  arguments  presented  at  the 
hearing  to  issues  raised  in  the 
prehearing  statements,  the  Rule  also 
forces  parties  to  raise  all  of  their 
arguments  in  their  prehearing 
statements.  In  this  way,  other  parties 
will  be  advised  of  all  adversary 
positions.  Persons  appearing  at  the 
hearing  who  are  not  parties,  namely, 
consumer  or  other  groups  with  no  direct 
economic  interest  in  the  outcome  of  the 
proceeding,  are  limited  to  the 
presentation  at  the  hearing  of  a  brief 
position  statement. 

It  is  anticipated  that  parties  will  make 
copies  of  witnesses’  formal  testimony 
available  before  the  beginning  of  the 
hearing  in  accordance  with  Rule 
201.12(d),  and  that  hearing  presentations 
will  be  brief,  to  the  point,  and  will,  to 
the  greatest  extent  possible,  summarize 
the  arguments  set  forth  in  the  prehearing 
statement  and  in  the  witnesses’ 
prepared  written  testimony. 

A  verbatim  transcript  will  be  made  of 
the  hearing  and  will  be  subject  to 
nonsubstantive  revision  in  accordance 
with  subsection  (c)(2)  of  this  Rule.  The 
transcript  will  be  placed  on  the  public 
record. 


Section  207.24  Posthearing  statement 

This  Rule  supersedes  Rule  201.12(g). 
The  Commission  may  order  interested 
parties  to  submit  within  a  specified  time 
posthearing  statements  responsive  to 
questions  or  requests  of  Commissioners 
made  at  the  hearing.  Without  such  a 
Commission  order,  the  Commission  will 
not  accept  a  posthearing  statement.  The 
short  time  between  the  hearing  and  the 
promulgation  of  the  Commission’s 
opinion  in  these  investigations  will 
make  it  impossible  for  the  Commission 
to  give  careful  analysis  to  posthearing 
statements,  which  would  appear  on  the 
record.  Since  the  Commission  intends  to 
take  the  entire  record  into  consideration 
when  making  its  determination,  late 
submissions  will  have  the  effect  of 
filling  the  record  with  extraneous 
arguments  not  subject  to  Commission 
consideration  and  review;  hence,  they 
have  been  forbidden. 

Section  207.25  Final  Determination  by 
the  Commission. 

This  Rule  restates  sections  705(A)(1) 
and  735(A)(1)  of  the  Act,  which  require 
the  Commission  to  make  a  final 
determination  of  injury.  Subsection  (b) 
of  this  Rule  restates  the  provisions  of 
the  Act  which  allow  the  Commission  120 
-days  from  the  time  the  administering 
authority  makes  its  affirmative 
preliminary  determinations  to  make  a 
final  determination  under  section  705  or 
■  735  of  the  Act.  However,  if  the 
administering  authority  takes  more  than 
75  days  to  make  its  final  determination, 
then  the  Commission  is  guaranteed  by 
the  Act  and  by  this  Rule  at  least  45  days 
after  the  final  determination  of  the 
administering  authority  to  make  its  final 
determination.  Thus,  if  the  administering 
authority  takes  more  than  75  days  to 
make  its  final  determination,  the  total 
elapsed  time  fit)m  the  administering 
authority’s  preliminary  determination  to 
the  Commission’s  final  determination 
will  be  more  120  days. 

Subsection  (c)  of  this  Rule,  again 
tracking  the  Act,  provides  that,  if  the 
administering  au^ority  makes  an 
affirmative  final  determination  following 
a  negative  preliminary  determination, 
then  the  Commission  will  have  75  days 
after  the  date  of  that  affirmative  final 
determination  to  make  its  final 
determination. 

Subsection  (d)  of  this  rule  sets  forth 
the  additional  findings  required  by  the 
Act  in  special  situations.  If  the  finding  of 
the  administering  authority  as  to  critical 
circumstances  under  section  705(a)(2)  of 
the  Act  is  affirmative,  then  the 
Commission  must  make  a  finding  that 
there  is  material  injury  which  will  be 
difficult  to  repair  and  that  the  material 
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injury  is  by  reason  of  massive  imports  of 
the  subsidized  merchandise  over  a 
relatively  short  period  of  time.  The 
corresponding  provision  in  the 
antidumping  area  found  in  section 
735(a)(3]  of  the  Act  requires  the 
Commission  to  make  a  determination  as 
to  whether  the  material  injury  in  critical 
circumstances  is  by  reason  of  massive 
imports  to  an  extent  that,  in  order  to 
prevent  such  material  injury  from 
recurring,  it  is  necessary  to  impose  the 
duty  provided  for  in  section  731  of  the 
Act  retroactively  on  those  imports. 

The  Anal  subsection  of  this  Rule  is 
based  on  sections  705(b](4)(B)  and 
735(b)(4)(B)  of  the  Act,  which  require  the 
Commission,  when  it  makes  a  Final 
determination  that  there  is  no  material 
injury,  but  that  there  is  a  threat  of 
material  injury,  to  determine  whether 
material  injury  by  reason  of  imports  of 
the  merchandise  with  respect  to  which 
the  administering  authority  has  made  an 
aifirmative  determination  under  section 
705(a)  and  735(a)  of  the  Act  would  have 
been  found  but  for  any  suspension  of 
liquidation  of  entries  of  the 
merchandise. 

Section  207.26  Factors  considered  in 
determination  of  material  injury. 

This  rule  incorporates  the  factors  set 
forth  in  section  771(7)  of  the  Act  to  be 
considered  by  the  Commission  in 
making  its  determinations  of  injury 
under  the  Act.  The  factors  listed  in  this 
Rule  are  not  exclusive.  Commission 
determinations  of  injury  are  governed 
ultimately  by  the  standards  in  the 
following  Rule  and  by  the  judgment  and 
discretion  of  the  Commission. 

Section  207.27  Standard  for 
determination. 

This  Rule  reiterates  that  the  presence 
or  absence  of  any  factor  which  the 
Commission  is  required  to  consider 
under  the  preceeding  Rule  shall  not 
necessarily  give  decisive  guidance  with 
respect  to  the  determination  by  the 
Commission  of  material  injury.  The  term 
“material  injury”  means  harm  which  is 
not  inconsequential,  immaterial,  or 
unimportant. 

Section  207.28  Publication  of  notice  of 
determination. 

This  Rule  incorporates  the  standards 
of  section  705(d)  and  735(d)  of  the  Act, 
which  require  the  Commission  to  notify 
the  petitioner,  other  parties  to  the 
investigation,  and  the  administering 
authority  of  the  Commission's 
determination  and  of  the  facts  and 
conclusions  of  law  upon  which  the 
determination  is  based.  Notice  of  such 
determination  shall  be  published  by  the 
Commission  in  the  Federal  Register. 


Sul^Mrt  D — ^Transition 

This  subpart  sets  forth  rules 
implementing  for  the  Commission 
sections  102, 103  and  104  of  the  Trade 
Agreements  Act  of  1979  with  respect  to 
investigations  under  section  303  of  the 
Tariff  Act  of  1930  and  the  Antidumping 
Act.  1921  that  are  pending  as  of  the 
effective  date  of  Title  VII  of  the  Tariff 
Act  of  1930,  which  the  Commission  now 
expects  to  be  January  1, 1980.  These 
rules  also  prescribe  the  priorities  the 
Commission  will  use  in  scheduling 
investigation  and  consideration  of 
certain  classes  of  cases  arising  under 
this  subpart. 

Section  207.30  Pending  investigations 
and  preexisting  countervailing  duty 
orders. 

This  Rule  implements  sections  102 
and  103  of  the  Trade  Agreements  Act  by 
setting  forth  the  principles  for 
instituting,  and  the  procedures 
applicable  to,  investigations  under  Title 
VII  of  the  Tariff  Act  as  amended  by  the 
Trade  Agreements  Act  which  were  the 
subject  of  pending  investigations  under 
law  existing  before  the  effective  date. 
Under  section  103  of  the  Trade 
Agreements  Act,  investigation  pursuant 
to  section  303  of  the  Tariff  Act  of  1930 
are  subject  to  the  procedural  rules  of 
Title  VU  of  the  new  law  except  to  the 
extent  that  those  rules  would  not  be 
applicable  to  such  proceedings.  These 
rules  may  not  be  applicable  because  the 
product  concerned  is  not  a  product  of  a 
country  under  the  agreement,  is  not  a 
duty  free  article,  or  is  a  duty-free  article 
from  a  country  as  to  which  the 
international  obligations  of  the  United 
States  do  not  require  an  injury 
determination.  As  to  section  303  cases 
that  are  subject  to  Title  VII,  and  cases 
which  concern  products  that  were  the 
subject  of  pending  investigations  under 
the  Antidumping  Act,  1921,  section  102 
generally  provides  that  the  investigation 
of  the  same  matter  would  continue  after 
the  effective  date  of  the  new  law  so  as 
to  begin  the  proceeding  under  the  new 
law  as  if  the  determination  under  the 
new  law  that  is  most  closely  analogous 
to  the  latest  determination  actually 
made  under  the  old  law  had  been  made 
on  the  effective  date.  Finally.  Rule  207.30 
implements  section  104  of  the  Trade 
Agreements  Act,  concerning 
countervailing  duty  orders  in  effect 
pursuant  to  the  provisions  of  existing 
law  which  require  some  further  action 
by  the  Commission.  As  to  these  various 
classes  of  cases,  the  following  rules 
apply: 

Under  subsection  (a)(1),  if  the 
Secretary  has  not  made  a  preliminary 
determination,  including  either  a 


preliminary  determination  under  section 
303(a)(4)  of  the  Tariff  Act  of  1930  or 
section  201(bXl)  of  the  Antidumping 
Act,  1921,  then  &e  Commission  will 
institute  an  investigation  to  determine 
whether  there  is  a  reasonable  Indication 
of  injury  in  accordance  with  Title  VII  of 
the  Tariff  Act  of  1930  as  enacted  by  the 
new  law.  Since  the  new  law  clearly 
intends  that  the  Commission  have  the 
full  45  days  that  would  normally  be 
allocated  to  it  for  such  a  preliminary 
determination,  this  Rule  interprets 
section  102(a)(1)  and  section  102(b)(1)  as 
providing  the  Commission  with  the  full 
45  days  normally  available  for  a 
reasonable  indication  determination 
under  the  new  law,  even  though  with 
respect  to  petition-initiated 
investigations,  section  102  provides  that 
these  investigations  are  to  begin  “as  if’ 
an  affirmative  decision  on  institution 
had  been  made  on  the  effective  date. 
This  interpretation  is  based  upon  the 
fact  that  under  the  new  law,  no  time 
periods  are  calculated  from  the 
institution  decision  under  'Htle  VII,  and 
therefore  the  statute  can  only  be  read  to 
allow  a  full  45-day  period. 

Under  subsection  (a)(2),  if  the 
administering  authority  has  made  a 
preliminary  but  not  a  ^al 
determination  as  of  the  effective  date, 
then  the  Co'mmission  proceeds  with 
respect  to  the  same  subject  matter  under 
rules  applicable  to  Commission 
investigations  following  a  preliminary 
determination  of  the  administering 
authority  imder  the  new  law.  These 
rules,  which  are  contained  in  Subpart  C 
of  these  rules,  provide  that  if  the 
administering  authority’s  preUminary 
determination  is  affirmative,  then  the 
Commission  institutes  an  investigation 
leading  to  a  final  determination  subject 
to  certain  counting  rules  provided  for  in 
the  law;  and  if  the  administering 
authority’s  preliminary  determination  is 
negative,  then  the  Commission  does  not 
institute  a  formal  investigation  unless 
and  until  the  administering  authority 
makes  a  fmal  afHrmative  determination. 
Consistent  with  Rule  207.18  concerning 
negative  preliminary  determinations  by 
the  administering  authority.  Rule 
207.30(a)(2)  provides  that  the  Director 
will  continue  his  investigative  activities 
as  appropriate  pending  tiie 
administering  authority’s  frnal 
determination. 

Under  subsection  (b)  of  this  Rule,  if 
the  Comihission  is  conducting  an  injury 
investigation  under  existing  law  as  of 
the  effective  date  of  the  new  law,  then 
on  the  effective  date,  it  shall  institute  a 
75-day  injury  investigation  subject  to 
certain  rules  for  the  treatment  of 
preexisting  determinations  of  the 


59397 


Federal  Register  /  Vol.  44,  No.  200  /  Monday,  October  15,  1979  /  Proposed  Rules 


Secretary  of  Treasury  provided  for  in 
section  102  of  the  Act 

Subsection  (c)  of  this  Rule  implements 
section  104(a)(2j  of  the  Trade  ' 

Agreements  Act,  which  requires  the 
Conunission  to  make  180-day  injury 
investigations  with  respect  to  certain 
countervailing  duty  orders  of  which  the 
administering  authority  is  required  to 
notify  the  Commission  by  January  7, 
1980.  When  this  notice,  together  with  the 
most  current  information  the 
administering  authority  has  with  respect 
to  the  net  subsidy  benefiting  the 
merchandise  subject  to  the 
countervailing  duty  order  is  received  by 
the  Commission,  this  Rule  would 
provide  that  these  investigations  begin. 
The  investigations  which  are  subject  to 
this  provision  of  the  Trade  Agreements 
Act  concern  countervailing  duty  orders 
issued  under  section  303(d)  of  the  Tariff 
Act  of  1930  by  the  Secretary  of  the 
Treasury  with  respect  to  products  of  a 
country  under  the  Agreement  that  were 
either  waived  or  that,  waived  or  not, 
were  issued  after  July  26, 1979  and 
before  the  effective  date,  or  fell  in 
certain  other  categories  set  forth  in  the 
regulation. 

Under  subsection  (d)  of  this  Rule, 
other  countervailing  duty  orders  are 
made  subject  to  the  petition  process 
provided  for  in  section  104(b]  of  the 
Trade  Agreements  Act.  These  requests 
may  be  made  in  a  simple  manner,  but 
provision  is  also  made  for  the  Director 
to  require  requesters  to  make  their 
request  by  filing  a  form  he  prescribes 
that  would  require  information  he 
considers  necessary  to  conduct  the 
investigation. 

Section  207.31  Scheduling  the 
institution  of  investigation  of  certain 
unwaived  investigations. 

This  Rule  sets  forth  the  principles 
upon  which  the  Commission  may  delay 
institution  of  investigations  arising 
under  section  104(b)  of  the  Trade 
Agreements  Act,  relating  to  unwaived, 
preexisting  countervailing  duty  orders 
issued  before  the  date  of  enactment  of 
Trade  Agreements  Act,  which  are 
provided  for  in  Rule  207.30(d).  The 
Conunission  at  present  expects,  based 
upon  the  official  record  of  outstanding 
countervailing  duty  orders  set  forth  at  19 
CFR  159.47(f)  and  upon  other 
information  available  to  it  at  the  time  of 
this  notice,  to  have  before  it  at  least  20 
investigations  upon  which  action  is 
required  earlier  than  action  would  be 
required  in  cases  arising  under  section 
104(b).  The  Commission  has  therefore 
tentatively  determined  to  assign  to  these 
other  cases  a  higher  priority  than  it 
would  assign  to  cases  arising  under 
section  104(b).  This  higher  priority  will 


result  in  a  conservation  of 
administrative  resources  and, 
ultimately,  public  funds.  The  delay  in 
investigation  of  cases  arising  under 
section  104(b)  is  justified  by  the 
Congressional  determination  to  permit 
these  cases  to  be  decided  in  a  much 
longer  period  of  time  than  any  other 
class  of  case  arising  under  the  new  law. 
The  classes  of  cases  which,  because  of 
the  shorter  time  limits  that  are 
applicable  to  them,  have  higher  priority 
than  cases  arising  under  section  104(b) 
are  (1)  new  petitions  filed  under  Title 
VII  of  the  Tariff  Act  of  1930  (requiring 
preliminary  Commission  determinations 
in  45  days);  (2)  pending  investigations 
requiring  Commission  preliminary  or 
final  determinations  (45-day  to  120-day 
determinations);  and  (3)  cases 
requiring — rather  than  requiring  only  on 
request — Commission  investigations  of 
certain  countervailing  duty  orders  under 
section  104(a)  of  the  Trade  Agreements 
Act  (180  days). 

The  priorities  the  Commission  has 
established  would  allow  commencement 
of  section  104(b)  investigations  at  any 
time  after  they  are  filed,  so  long  as 
within  10  days  after  the  filing  of  a 
request  for  such  an  investigation,  the 
Commission  Secretary  would  inform  the 
administering  authority  of  the  filing  of 
the  request.  This  notice  has  the  effect  of 
requiring  the  administering  authority  to 
suspend  liquidation  of  entries  as  to  the 
affected  merchandise.  This  effect  does 
not,  however,  depend  on 
commencement  of  an  active 
Commission  investigation. 

Subsequently,  the  rule  would  permit  the 
Commission  to  commence  a  section 
104(b)  investigation  at  any  time  so  long 
as  it  completes  the  investigation  within 
3  years  after  the  request  is  filed  in 
accordance  with  the  law.  If  a  number  of 
such  petitions  is  filed,  as  is  presently 
expected,  then  priorities  among  various 
investigations  may  be  set  pursuant  to 
the  Rule.  One  of  the  bases  of  these 
priorities  would  be  consolidating  cases 
relating  to  like  products,  which  would 
be  done  pursuant  to  the  Commission's 
authority  under  section  603  of  the  Trade 
Act  of  1974  to  consolidate  its 
investigations. 

Section  207.32  Procedures  for  pending 
investigations. 

The  purpose  of  this  subsection  is  to 
make  clear  that  the  procedural  rules 
applicable  to  investigations  conducted 
under  Subparts  B  and  C  would  apply  to 
investigations  arising  under  Subpart  D. 
Thus,  the  time  limitations  applicable 
under  those  subparts  to  the  filing  of  staff 
reports,  and  the  definitions  and  rules 
concerning  hearings,  the  record,  ex  parte 
contacts,  and  so  on,  would  all  apply 


with  full  force  with  respect  to 
Commission  investigations  in  pending 
investigations  and  investigations  of 
outstanding  countervailing  duty  orders. 

Subpart  E — ^Investigatioiis  to  Review 
.  Negotiated  Agreements,  ai^ 
Investigations  to  Review  Outstanding 
Determinations 

This  Subpart  describes  procedures 
that  implement  portions  of  Title  VII  of 
the  Tariff  Act  of  1930  as  amended  by  the 
Trade  Agreements  Act  which  provide 
for  special  determinations  in 
antidumping  and  countervailing  duty 
investigations  by  the  Commission. 

These  determinations  are  principally 
found  in  sections  704,  734  and  751  of 
Title  VII.  Subpart  E  concerns  the 
termination  of  Commission 
investigations,  completion  and 
reinstitution  of  suspended 
investigations,  and  investigations  to 
review  both  the  suspension  agreements 
of  the  administering  authority  and  the 
determinations  of  the  Commission  when 
circumstances  appear  to  have  changed 
from  those  prevailing  at  the  time  of  the 
determination. 

Section  207.40  Termination  and 
suspension  of  invwtigation. 

Rule  207.40  concerns  the  termination 
and  suspension  of  Commission 
investigations.  Subsection  (a) 
implements  section  704(a)  and  734(a)  of 
the  Act  which  permit  the  Commission  to 
terminate  an  investigation  after  the 
administering  authority  has  made  a 
preliminary  determination  only  upon  the 
withdrawal  of  the  petition  by  the 
petitioner  and  after  notice  to  all  parties 
to  the  investigation.  The  Act  does  not 
require  the  Commission  to  terminate  an 
investigation  where  it  has  a  reason  for 
not  terminating  notwithstanding  the 
withdrawal  of  the  petition. 

Subsection  (b)  provides  that,  upon 
receipt  of  a  notice  that  the  administering 
authority  has  suspended  an 
investigation  under  section  704(b)  or 
734(b)  of  the  Act,  the  Secretary  shall 
issue  a  notice  suspending  the 
Commission’s  investigation.  This 
provision  is  set  forth  in  sections 
704(f)(1)(B)  and  734(f)(1)(B)  of  the  Act. 
The  notice  shall  not  prevent  the  Director 
from  conducting  such  investigative 
activities  as  he  deems  necessary,  since 
investigative  activity  is  authorized  by 
section  603  of  the  Trade  Act  of  1974. 

Subsection  (c)  provides  for  the 
resumption  of  suspended  investigations 
upon  notification  fit>m  the  administering 
authority  that  the  agreements  between 
the  negotiating  authority  and  foreign 
governments  or  foreign  exporters  which 
led  to  the  suspension  of  an  investigation 
no  longer  meet  the  requirements  of  the 
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Act.  Procedures  and  the  time  limits  for 
the  Commission’s  investigation  and  final 
determination  are  established. 

Section  207.41  Commission  review  of 
agreements  to  eliminate  the  injurious 
effect  of  subsidized  imports  or  imports 
sold  at  less  than  fair  value. 

This  Rule  concerns  the  Commission’s 
review  of  agreements  negotiated  by  the 
administering  authority  to  eliminate  the 
injurious  efiect  of  subsidized  imports  or 
imports  sold  at  less  than  fair  value.  'The 
rule  implements  the  provisions  of 
sections  704(h)  and  734(h)  of  the  Act 
which  provide  standing  requirements  for 
petitions  for  such  review  and  a  75-day 
time  limit  for  the  Commission’s  final 
determination. 

Section  207,42  Investigation  continued 
upon  request 

This  Rule  concerns  the  provision  in 
sections  704(g)  and  734(g)  of  the  Act  for 
the  Commission,  upon  the  request  to 
continue  an  investigation  after  the 
publication  of  the  notice  of  suspension 
of  the  investigation  by  the  administering 
authority. 

Section  207.43  Commission 
determination  in  investigations  to 
review  agreements  and  in  continued 
investigations. 

This  Rule  provides  that  in 
investigations  to  review  agreements  and 
in  continued  investigations,  described  in 
Rule  207.41  and  Rule  207.42,  the 
Commission  shall  consider  all  of  the 
merchandise  subject  to  the 
investigation,  not  merely  the 
merchandise  covered  by  the  agreements 
negotiated  by  the  administering 
authority. 

Section  207.44  Consolidation  of 
investigations. 

This  Rule  provides  that  the 
Commission  shall  consolidate 
investigations  under  section  704(g)  of  the 
Act  with  investigations  under  section 
704(h)  of  the  Act  whenever  such 
consolidation  is  appropriate.  This  Rule 
is  authorized  by  section  335  of  the  Act 
and  by  section  603  of  the  Trade  Act  of 
1974. 

Section  207.45  Investigation  to  review 
outstanding  determinations. 

This  Rule  implements  section  751  of 
the  Act  which  provides  for  the 
Commission  to  review  a  determination 
concerning  an  agreement  to  suspend  an 
investigation  or  a  determination 
concerning  injury  to  a  domestic  industry 
upon  the  receipt  of  information  showing 
changed  circumstances.  In  the  absence 
of  good  cause.  a.n  investigation  to 
review  a  determination  or  suspension 


agreement  will  not  be  instituted  until  at 
least  24  months  after  the  date  of 
publication  of  the  notice  of  the 
determination  or  suspension.  Subsection 
(b)  provides  that  the  procedures  set 
for^  in  Subpart  C  of  these  Rules  shall 
apply  to  review  investigations  and  that 
such  investigations  shall  be  completed 
within  120  days.  This  provision 
implements  section  751  of  the  Act. 

Section  207.46  Modification, 
clarification,  or  correction  of  a 
determination. 

Rule  207.46  provides  that  the 
Commission  will  issue  any  modification, 
clarification,  or  correction  of  a 
determination  as  may  be  necessary. 

’This  authority  has  been  previously 
exercised  (see  Clarification  of 
Determination  in  Investigation  of  Steel 
Wire  Rope  fix)m  Japan,  38  FR  27,560 
(October  4, 1973)). 

Subpart  F — ^Judicial  Review 

Subpart  F  deals  with  judicial  review 
of  Commission  determinations  under 
section  303  and  Title  VII  of  the  Act 

Section  207.50  Judicial  review. 

'This  Rule  establishes  procedures  to 
facilitate  judicial  review  of  Commission 
determination  in  the  U.S.  Customs  Court 
under  section  516A  of  the  Act  The  Rule 
provides  that  a  copy  of  the  record  (as 
defined  in  Rule  207.4)  in  the  Commission 
proceeding  will  be  transmitted  to  the 
Court  by  the  Conunission’s  Secretary  at 
such  time  and  in  such  form  as  the  Court 
may  by  rule  or  order  require.  ’The 
Commission’s  General  Counsel  is 
appointed  the  Commission’s  agent  for 
service  of  process  in  cases  arising  under 
section  516A. 

Section  207.51  Judicial  review  of 
denial  of  applications  for  disclosure  of 
certain  confidential  information  under 
protective  order. 

This  Rule  establishes  procedures  to 
facilitate  judicial  review  in  the  U.S. 
Customs  Court  under  section  777(c)  of 
the  Act  of  Commission  determinations 
not  to  disclose  imder  protective  order 
confidential  information  concerning 
domestic  price  or  cost  of  production. 

Subsection  (a)  of  the  Rule  deals  with 
transmittal  of  the  record  and  reflects 
section  2633(c)  of  Senate  bill  S.  1654,  the 
proposed  Customs  Courts  Act  of  1979. 
Subsection  (a)  provides  that  when  a 
court  order  is  sought  under  section 
777(c),  the  Secretary  shall  within  10 
days  transmit  to  the  Court  under  seal 
the  confidential  information  involved 
along  with  “pertinent  parts  of  the 
record.’’  Pertinent  parts  of  the  record  is 
defined  in  subsection  (c)  to  consist  of  (1) 
the  application  for  Commission 


disclosure,  together  with  any  documents 
filed  in  support  thereof  or  in  opposition 
thereto,  (2)  any  governmental 
memoranda  relating  to  the 
Commission’s  denial,  and*  (3)  the 
Commission’s  denial  of  the  application. 
Subsection  (d)  provides  that  the 
Commission’s  ^neral  Counsel  is 
appointed  the  Commission’s  agent  for 
service  of  process  in  cases  arising  under 
section  777(c). 

Conforming  Amendments 

The  Trade  Agreements  Act  of  1979 
requires  several  changes  in  existing 
Commission  rules  for  conducting 
subsidy  and  antidumping  investigations. 
These  necessary  conforming 
amendments  are  primarily  technical  in 
nature,  and  are  confined  to  Part  201  of 
Title  19  of  the  Code  of  Federal 
Regulations  (19  CFR  201.00  et  seq.).  ’The 
amendments  are  as  follows. 

Section  201.1  Applicability  of  part 

’There  presently  exists  a  grammatical 
4  error  in  the  second  sentence  of  this 
section.  By  substituting  "through’’  for 
’’and’’  in  the  phrase  “Parts  202  and  207, 
inclusive,’’  it  is  intended  to  make  clear 
that  rules  of  special  application  may 
appear  in  all  of  Parts  202, 204, 205,  and 
207  which  in  case  of  conflict  will  take 
precedence  over  the  niles  of  general 
application  set  forth  in  Part  201. 

Section  201.2  Definitions. 

The  conforming  amendments  propose 
three  additional  definitions  for  terms 
used  extensively  in  Part  207,  but  which 
are  found  in  other  parts  as  well.  The 
new  definitions — “Trade  Agreements 
Act,”  “Rule,”  and  “Secretary” — are  self- 
explanatory. 

Section  201.7  Investigative  authority 
and  initiation  of  investigations. 

Present  Rule  201.7  provides  the  means 
by  which  investigations  may  be  initiated 
by  the  Commission.  The  methods 
outlined  in  the  rule  remain  applicable 
imder  the  new  law,  and  are  retained  in  a 
new  subsection  (b).  Subsection  (a)  is 
added  to  make  clear  the  Commission’s 
prerogative  to  take  those  steps 
necessary  for  the  expeditious  and 
economical  conduct  of  its  proceedings. 
For  example,  separate  investigations 
conducted  under  Part  207  relating  to  like 
products  may  be  combined  if  the 
circumstances  warrant.  Similarly, 
adjudicative  investigations  conducted 
under  Part  210  involving  complaints  and 
countercomplaints  of  unfair  trade 
practices  may  be  consolidated  into  a 
single  proceeding. 
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Sections  201.9  Methods  employed  in 
obtaining  information:  201.11  Public 
hearings:  and  201.12  Conduct  of 
nonadjudicative  hearings. 

In  several  sentences  in  these  rules  the 
word  “evidence”  is  used  in  describing 
the  information  gathered  in  the  course  of 
Commission  nonadjudicative 
proceedings.  To  make  clear  that  the 
information  upon  which  the  Commission 
rests  its  determination  in  these 
proceedings  is  not  evidence  in  the  sense 
that  it  has  been  tested  in  an  adjudicative 
forum,  the  word  “information"  is 
substituted  for  “evidence”  where  it  now 
appears — in  Rule  201.9,  lines  11  and  12; 
Rule  201.11(c],  line  5;  Rule  201.12(e),  line 
2;  and  Rule  201.12(g),  line  1.  The  lines 
are  counted  from  the  line  in  which  the 
Hrst  word  of  text  appears  in  the  official 
version  of  the  rules,  found  in  volume  19 
of  the  Code  of  Federal  Regulations. 

Section  201.12  Conduct  of 
nonadjudicative  hearings. 

Besides  the  changes  of  the  word 
“evidence”  to  “information”  described 
above,  the  following  amendments  are 
proposed  for  section  201.12: 

(d)  Submission  of  prepared 
statements. 

Section  201.12(d)  is  aniended  to 
require  that  witnesses’  prepared 
statements  shall  be  submitted  not  less 
than  three  business  days  prior  to  a 
hearing.  Distribution  of  such  statements 
for  the  first  time  at  the  hearing  will  no 
longer  be  allowed.  The  strict  time 
requirement  is  necessary  in  view  of  the 
expedited  conduct  of  investigations  set 
forth  in  new  Part  207. 

(f)  Hearing  transcripts. 

“(f)”  is  a  typographical  error  denoting 
this  subsection.  The  amendment  will 
correctly  number  the  subsection  as 
201.12(h). 

(i)  Requests. 

New  subsection  (i)  will  allow  parties 
to  request  the  Commission  (or  its 
delegate)  to  take  specific  action  thought 
to  be  necessary  by  the  requester  to 
facilitate  the  proceeding  in  which  he  is 
involved.  It  is  contemplated  that  such 
requests  will  involve  the  timing  or 
conduct  of  specific  proceedings  and 
similar  matters.  By  requiring  service  of 
such  requests  on  all  parties,  the  rule 
provides  an  opportunity  for  comment  or 
objection;  however,  it  is  not  intended 
that  a  motions  practice  will  evolve  in 
Commission  nonadjudicative 
investigations.  The  Commission  will 
make  an  appropriate  response  to  a 
request,  but  that  may  include  taking  no 
action. 


Section  201.13(a).  Who  may  enter  an 
appearance. 

Subsection  201.13(a)  is  amended  to 
delete  the  requirement  that  an 
appearance  be  entered  “for  the  purpose 
of  appearing  at  a  public  hearing.” 
Because  parties  may  enter  an 
appearance  without  participating  in  any 
hearing,  the  requirement  is 
unnecessarily  restrictive. 

Proposed  Rules 

Part  207  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  207)  is 
hereby  repealed.  A  new  Part  207  is 
established  as  follows: 

/ 

PART  207— INVESTIGATIONS  OF 
WHETHER  INJURY  TO  DOMESTIC 
INDUSTRIES  RESULTS  FROM, 
IMPORTS  SOLD  AT  LESS  THAN  FAIR 
VALUE  OF  FROM  SUBSIDIZED 
EXPORTS  TO  THE  UNITED  STATES 

Sec. 

207.1  ^  Applicability  of  part. 

Subpart  A— General  Provisions 

207.2  OeOnitions  applicable  in  Part  207. 

207.3  Service  of  documents. 

207.4  The  record. 

207.5  Ex  parte  meetings. 

207.6  Reports  of  progress  of  investigation. 

207.7  Limited  disclosure  of  certain 
confidential  information  under  a 
protective  order. 

207.8  Questionnaires  to  have  the  force  of 
subpoenas;  subpoena  enforcement. 

207.9  Affirmative  determinations  by  divided 
Commission. 

Subpart  B— 'investigations  of  Reasonable 
Indication  of  Material  Injury,  Threat  of 
Material  Injury,  or  Material  Retardation 

207.10  Filing  of  petition  with  Commission. 

207.11  Contents  of  petition. 

207.12  Cooperation  with  administering 
authoritjr,  normal  inquiry. 

207.13  Negative  petition  determination. 

207.14  Notice  of  investigation  of  reasonable 
indication  of  injury. 

207.15  Written  statements,  conference,  and 
further  investigation. 

207.16  Recommendation  of  Director. 

207.17  Determination  by  Commission  of 
reasonable  indication  of  injury. 

207.18  Notice  of  preliminary  determination. 

Subpart  C—Final  Determinations 

207.20  Notice  of  investigation. 

207.21  Staff  report. 

207.22  Prehearing  statement. 

207.23  Hearing. 

207.24  Posthearing  statement. 

207.25  Final  determination  by  Commission. 

207.26  Factors  considered  in  determination 
of  material  injury. 

207.27  Standard  for  determination. 

207.28  Publication  of  notice  of 
determination. 

Subpart  D— Transition 

207.30  Pending  investigations  and  existing 
coimtervailing  duty  orders. 


Sec. 

207.31  Scheduling  the  institution  of 
investigation  of  certain  unwaived 

/  investigations. 

207.32  Procedures  for  pending 
investigations. 

Subpart  E— Terminated,  Suspended  and 
Continued  Investigations,  Investigations  to 
Review  Negotiated  Agreements  and 
Investigations  to  Review  Outstanding 
Determinations 

207.40  Termination  and  suspension  of 
investigation. 

207.41  Commission  review  of  agreements  to 
eliminate  the  injurious  effect  of 
subsidized  imports  or  imports  sold  at  less 
than  fair  value. 

207.42  Investigation  continued  upon  request. 

207.43  Commission  determination  in 
investigations  to  review  agreements  and 
in  continued  investigations. 

207 A4  Consolidation  of  investigations. 

207.45  Investigation  to  review  outstanding 
determinations. 

207.46  Modification,  clarification  or 
correction  of  a  determination. 

Subpart  F— Judicial  Review 

207.50  Judicial  review. 

207.51  judicial  review  of  denial  of 
application  for  disclosure  of  certain 
confidential  information  under  protective 
order. 

Authority:  Sections  303,  332,  335,  and  701- 
778  of  the  Tariff  Act  of  1930  (19  U.S.C.  1303, 
1332, 1335, 1671  et  seq.);  sec.  603  of  the  Trade 
Act  of  1974  (19  U.S.C.  2582):  sections  102 
through  107  and  1001  and  1002  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  1671  note 
and  19  U.S.C  1516A). 

§  207.1  Applicability  of  part 

Part  207  applies  to  proceedings  of  the 
Commission  under  section  303,  Section 
516A  and  Title  VII  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1303, 1516A  and  2501  et 
seq.)  and  sections  102  through  107  of  the 
Trade  Agreements  Act  of  1979  (Pub.  L 
96-39,  93  Stat.  144).  Subpart  A  sets  forth 
rules  of  general  applicability.  Subpart  B 
sets  forth  rules  dealing  with  preliminary 
investigations  under  section  303  and 
Title  VII  of  the  Act.  Subpart  C  sets  forth 
rules  dealing  with  investigations 
requiring  final  determinations  under 
section  303  and  Title  VII  of  the  Act. 
Subpart  D  is  concerned  with  transitional 
cases,  i.e.,  pending  cases  and 
countervailing  duty  orders  under 
existing  law.  Subpart  E  addresses 
termination  of  an  investigation, 
suspension  and  continuation  of  an 
investigation,  and  investigations  to 
review  negotiated  agreements  and 
determination  in  effect.  Subpart  F  deals 
with  judicial  review  of  determinations 
made  by  the  Commission  under  section 
303  and  Title  VII  of  the  Tariff  Act  of 
1930. 
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Subpart  A— General  Provisions 
§  207.2  Definitions  applicable  In  Part  207. 

For  the  purposes  of  this  Part,  the 
following  terms  have  the  meanings 
hereby  assigned  to  them: 

(a)  The  term  the  Act  means: 

The  Tariff  Act  of  1930  (19  U.S.C.  1202 
et  seq.). 

(b)  The  term  administering  authority 
means: 

The  Secretary  of  the  Treasury,  or  any 
other  oOicer  of  the  United  States  to 
whom  the  responsibility  for  carrying  out 
the  duties  of  the  administering  authority 
under  section  303  or  Title  VII  of  the  Act 
is  transferred  by  law.‘ 

(c)  The  term  country  under  the 
Agreement  *  means: 

A  country — 

(1)  Between  the  United  States  and 
which  the  Agreement  of  Subsidies  and 
Countervailing  Measures  applies,  as 
determined  under  section  2(b)  of  the 
Trade  Agreements  Act  of  1979, 

(2)  Which  has  assumed  obligations 
with  respect  to  the  United  States  which 
are  substantially  equivalent  to 
obligations  under  the  Agreement,  as 
determined  by  the  President,  or 

(3)  With  respect  to  which  the 
President  determines  that — 

(i)  There  is  an  agreement  in  effect 
between  the  United  States  and  that 
country  which — 

(A)  Was  in  force  on  June  19, 1979,  and 

(B)  Requires  unconditional  most- 
favored-nation  treatment  with  respect  to 
articles  imported  into  the  United  States, 

(ii)  The  General  Agreement  on  Tari^s 
and  Trade  does  not  apply  between  the 
United  States  and  that  country,  and 

(iii)  The  agreement  described  in 
paragraph  (c)(3](i)  of  this  section  does 
not  expressly  permit — 

(A)  Actions  required  or  permitted  by 
the  General  Agreement  on  Tariffs  and 
Trade,  or  required  by  the  Congress,  or 

(B)  Nondiscriminatory  prohibitions  or 
restrictions  on  importation  which  are 
designed  to  prevent  deceptive  or  imfair 
practices. 

(d)  The  term  Director  means:  The 
incumbent  Commission  Director  or 
Acting  Director,  Office  of  Operations,  or, 
in  the  absence  of  either,  a  person 
designated  by  the  Chairman. 

(e)  The  term  effective  date  means: 
January  1, 1980,  or  such  other  date  as  is 
required  by  section  107  of  the  Trade 
Agreements  Act  as  the  effective  date  of 
Title  I  of  that  act. 

(f)  The  term  ex  parte  meeting*  means: 
Any  communication  between 


^See  sections  303  and  771(1)  of  the  Act 
*See  section  701(b)  of  the  Act 
*Derived  from  sec.  777(a)(3)  of  the  Act 


(1)  Any  party  providing  factual 
information  in  connection  with  an  , 
investigation,  and 

(2)  Any  Commissioner  or 
Commissioners,  or  members  of 
Commissioner’s  staffs,  or  the  Director  of 
Operations, 

in  which  less  than  all  parties  participate, 
and  which  is  not  a  hearing  for  which  an 
opportunity  to  participate  is  given  to  the 
parties. 

(g)  The  term  injury  ‘  means:  Material 
injury  or  threat  of  material  injury  to  an 
industry  in  the  United  States,  or 
material  retardation  of  the 
establishment  of  an  industry  in  the 
United  States,  by  reason  of  a  class  or 
kind  of  merchandise  imported  into  the 
United  States  found  to  be  subsidized  or 
sold,  or  likely  to  be  sold,  at  less  than  the 
fair  value  by  the  administering 
authority. 

(h)  The  term  interested  party  *  meam'. 

(1)  A  foreign  manufacturer,  producer,, 
or  exporter,  or  the  United  States 
importer,  of  merchandise  which  is  the 
subject  of  an  investigation  under  Title 
VII  of  the  Act.  or  a  trade  or  business 
association  a  majority  of  the  members  of 
which  are  importers  of  such 
merchandise; 

(2)  The  government  of  a  country  in 
which  such  merchandise  is  produced  or 
manufactured; 

(3)  A  manufacturer,  producer,  or 
wholesaler  in  the  United  States  of  a  like 
product; 

(4)  A  certiHed  union  or  recognized 
union  or  group  of  workers  which  is 
representative  of  an  industry  engaged  in  • 
the  manufacture,  production,  or 
wholesale  in  the  United  States  of  a  like 
product;  and 

(5)  A  trade  or  business  association  a 
majority  of  whose  members 
manufacture,  produce,  or  wholesale  a 
like  product  in  the  United  States. 

(i)  The  term  party  means:  Any 
interested  party  who  has  entered  an 
appearance  with  the  Commission  under 
Rule  201.13  or  any  other  person  who, 
after  showing  to  the  satisfaction  of  the 
Commission  a  proper  interest  in  the 
subject  matter  of  an  investigation,  has 
filed  such  an  appearance. 

(j)  The  term  record  means:  (1)  all 
information  presented  to  or  obtained  by 
the  Commission  during  the  course  of  a 
proceeding,  mcluding  completed 
questionnaires,  information  obtained 
from  the  administering  authority 
pursuant  to  sections  702(d)(2),  732(d)(2). 
703(d)(3).  733(d)(3).  705(c).  and  735(c)  of 
the  Act,  written  communications  from 
any  party,  recommended  findings  of  fact 
by  the  Director  of  Operations,  all 


'Derived  from  secs.  701(a)  and  731  of  the  Act 
‘Derived  from  sec.  771(9)  of  the  Act 


governmental  memoranda  pertaining  to 
the  case,  and  the  record  of  ex  parte 
meetings  required  to  be  kept  pursuant  to 
section  777(a)(3)  of  the  Act;  and 

(2)  a  copy  of  all  Commission  orders 
and  determinations,  all  transcripts  or 
records  of  conferences  or  hearings,  and 
all  notices  published  in  the  Federal 
Register. 

§  207.3  Service  of  documents. 

Any  party  submitting  a  document  for 
inclusion  in  the  record  of  the 
investigation  shall,  in  addition  to 
complying  with  Rule  201.8,  serve  a  copy 
of  each  such  document  on  all  other 
parties  to  the  investigation  in  the 
manner  prescribed  in  Rule  201.16.  The 
Commission  shall  serve  on  all  parties  to 
the  investigation  a  copy  of  each 
document,  except  transcripts  of 
conferences  and  hearings,  placed  in  the 
record  of  the  investigation  by  the 
Commission. 

§  207.4  The  record. 

(a)  Maintenance  of  the  record.  The 
Secretary  shall  maintain  the  record  of 
each  proceeding  conducted  by  the 
Commission  pursuant  to  section  303  or 
Title  VII  of  the  Act.  The  record  shall  be 
maintained  contemporaneously  with 
each  actual  ffling  in  the  record.  It  shall 
be  divided  into  public  and  nonpublic 
sections.  The  Secretary  shall  also 
maintain  a  contemporaneous  index  of 
all  documents,  including  exhibits 
thereto,  and  all  other  materials 
incorporated  in  the  record.  All  material 
filed  with  the  Secretary  shall  be  placed 
in  the  public  record  with  the  exception 
of  material  which  is  privileged,  or  which 
is  business  confidential  information 
submitted  in  accordance  with  Rule  201.6. 
Privileged  and  business  confidential 
material  shall  be  maintained  in  the 
nonpublic  record. 

(b)  Audits  by  the  Director.  The 
Director  may  in  his  discretion  audit 
completed  questionnaires  or  otherwise 
verify  information  received  in  the  course 
of  a  proceeding.  To  the  extent  an  audit 
or  verification  results  in  new  or  different 
information,  the  Director  shall  place 
such  information  on  the  record. 

(c)  Materials  provided  by  the 
administering  authority.  Materials 
received  by  ^e  Commission  from  the 
administering  authority  shall  be  placed 
on  the  Commission’s  record  and  shall  be 
designated  by  the  Commission  as  public 
or  nonpublic  in  conformity  with  the  . 
applicable  designation  of  the 
administering  authority.  Any  requests  to 
the  Commission  either  to  permit  access 
to  such  materials  or  to  release  such 
materials  shall  be  referred  to  the 
administering  authority  for  its  advice. 
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S  207.5  Ex  par>  meetings. 

There  shall  be  included  in  the  record 
of  each  proceeding  a  record  of  ex  parte 
meetings.  The  record  of  each  ex  parte 
meeting  shall  include  the  identity  of  the 
persons  present  at  the  meeting,  Ae  date, 
time,  and  place  of  the  meeting,  and  a 
summary  of  the  matters  discussed  or 
submitted. 

§  207.6  Reports  of  progress  of 
investigation. 

The  Secretary  shall  upon  the  request 
of  a  party  inform  the  parties  to  an 
investigation  of  the  progress  of  that 
investigation.  No  such  progress  report, 
however,  shall  be  issued  by  the 
Secretary  less  than  thirty  (30)  days  after 
the  date  of  publication  of 
commencement  of  an  investigation  by 
notice  in  the  Federal  Register,  nor  will 
the  Secretary  be  required  to  issue  a 
report  on  the  progress  of  any 
investigation  less  than  thirty  (30)  days 
after  the  date  of  issuafice  of  the  previous 
such  report  with  respect  to  the  same 
investigation.  A  report  shall  be  limited 
to  a  statement  of  what  official  actions 
the  Commission  has  taken  since  the 
previous  such  report,  if  any. 

§  207.7  Limited  disclosure  of  certain 
confidential  information  under  a  protective 
order. 

(a)  In  general.  Upon  request  of  an 

,  attorney  or  other  representative  of  a 
party  to  the  investigation  which 
describes  with  particularity  the 
information  requested  and  sets  forth  the 
reasons  for  the  request,  the  Secretary 
will  make  available  conHdential 
information  concerning  the  domestic 
price  and  cost  of  production  of  the  like 
product  submitted  by  the  petitioner  or 
an  interested  party  in  support  of  the 
petition  to  the  representative  under  a 
protective  order  described  in  paragraph 

(b).  The  Secretary  may  adopt,  from  time 
to  time,  forms  for  submitting  requests  for 
disclosure  pursuant  to  a  protective  order 
incorporating  the  terms  of  this  Rule.  The 
Secretary's  determination  shall  be  final 
for  purposes  of  review  by  the  Customs 
Court  under  section  777(c)(2)  of  the  Act. 

(b)  Protective  order.  The  protective 
order  under  which  information  is  made 
available  to  the  representative  of  a 
party  shall  require  that  representative  to 
submit  to  the  Secretary  in  a  form 
prescribed  by  the  Secretary  a  personal 
sworn  statement  that  he  will: 

(1)  Not  divulge  any  of  the  information 
so  obtained  and  not  otherwise  available 
to  him,  to  any  person  other  than 

(i)  Personnel  of  the  Commission 
concerned  with  the  proceeding: 

(ii)  The  person  or  agency  from  whom 
the  information  was  obtained; 


(iii)  An  attorney  or  other 
representative  employed  on  behalf  of 
the  party  requesting  ^e  disclosure,  and 
who  has  furnished  a  similar  statement; 
or 

(iv)  Those  persons  independently 
contracted  by,  or  employed  or 
supervised  by,  the  attorney  or  other 
representative  having  a  need  thereof  in 
connection  with  the  proceeding  and  who 
have  furnished  a  similar  statement. 

(2)  Use  such  information  solely  for  the 
purposes  of  the  Commission  proceeding 
then  in  progress  or  for  judicial  or 
Commission  review  thereof: 

(3)  Not  consult  with  any  person  not 
described  in  paragraphs  (b)(1)  (iiij  or  (iv) 
concerning  such  confidential 
information  without  first  notifying  and 
conferring  with  the  Secretary  and  the 
attorney  or  other  representative  of  the 
party  fi^m  whom  such  confidential 
information  was  obtained; 

(4)  Not  copy  or  otherwise  reproduce 
any  confidential  material  obtained 
under  protective  order  except  in 
accordance  with  procedures  to  be 
established  by  the  Secretary;  and 

(5)  Report  promptly  to  the  Secretary 
any  breach  of  the  protective  order. 

(c)  Final  disposition  of  material 
released  under  protective  order.  Upon 
completion  of  a  proceeding,  or  at  such 
earlier  date  as  the  Secretary  may 
determine  appropriate -for  particular 
data,  the  security  of  confidential 
information  shall  be  protected  by  the 
return  of  all  copies  of  materials  released 
to  representatives  of  parties  pursuant  to 
this  section  accompanied  by  a 
certificate  from  the  attorney  or 
representative  to  whom  the  material 
was  disclosed  attesting  to  his  personal, 
good  faith  belief  that  no  other  copies  of 
such  material  have  been  made  available 
to  the  party  he  represents  or  any  other 
person  to  whom  disclosure  was  not 
specifically  authorized. 

(d)  Sanctions  for  breach  of  protective 
order.  The  sworn  statement  referred  to 
in  paragraph  (b)  shall  include  an 
acknowledgment  by  the  person 
providing  it  that  breach  thereof  may,  for 
up  to  seven  years  following  publication 
of  a  determination  that  the  order  has 
been  breached,  subject  to  being  barred 
from  practice  in  any  capacity  before  the 
Commission: 

(1)  The  person  submitting  the 
statement,  and 

(2)  Such  person’s  partners,  associates, 
employer,  and  employees. 

Any  breach  of  a  protective  order  may  be 
referred  to  the  United  States  Attorney.  In  the 
case  of  an  attorney,  accountant,  or  other 
professional,  such  breach  also  shall  be 
referred  to  the  ethics  panel  of  the  appropriate 
professional  association,  and  the  offender 
and  the  party  he  represents  shall  be  subject 


to  such  other  administrative  sanctions  as  the 
Commission  determines  to  be  appropriate, 
including  striking  from  the  record  any 
information  or  briefs  submitted  by,  or  on 
behalf  of,  the  party  represented  by  the 
offender. 

(e)  Sanction  procedures.  The 
Commission  shall  determine  whether 
any  person  has  violated  a  protective 
order,  and  may  impose  sanctions  in 
accordance  with  paragraph  (d).  Any 
person  against  whom  a  sanction  is 
proposed  to  be  applied  shall  be  afforded 
a  reasonable  opportunity  to  be  heard 
before  the  determination  is  made. 

§  207.8  Questionnaires  to  have  the  force 
of  subpoenas;  subpoena  enforcement 

Any  questionnaire  issued  by  the 
Commission  in  connection  with  any 
proceeding  under  section  303  or  Title  VII 
of  the  Act.  may  be  issued  as  a  subpoena 
and  subscribed  by  a  Commissioner, 
after  which  it  shall  have  the  force  and 
effect  of  a  subpoena  authorized  by  the 
Commission.  Whenever  any  party  or 
any  other  person  fails  to  respond 
adequately  to  such  a  subpoena  or 
whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation  the  Commission  may  (1) 
use  the  best  information  otherwise 
available  in  making  its  determination; 

(2)  seek  judicial  enforcement  of  the 
subpoena  pursuant  to  19  U.S.C.  1333;  (3) 
take  such  other  actions  as  are  necessary 
and  appropriate,  including  waiver  of  any 
time  limitation  set  forth  in  this  part,  as 
necessary  to  obtain  needed  information; 
or  (4)  any  combination  of  the  above. 

§  207.9  Affirmative  determinations  by 
divided  Commission. 

If  the  Commissioners  voting  on  a 
determination  by  the  Commission  under 
section  303  or  Title  VII  of  the  Act  are 
evenly  divided  as  to  whether  the 
determination  should  be  affirmative  or 
negative,  the  Commission  shall  be 
deemed  to  have  made  an  affirmative 
determination.  For  the  purpose  of 
applying  this  paragraph,  when  the  issue 
before  the  Commission  is  to  determine 
whether  there  is,  whether  there  would 
be,  or  whether  there  is  a  reasonable 
indication  of: 

(a)  Material  injury  to  an  industry  in 
the  United  States, 

(b)  Threat  of  material  injury  to  such 
an  industry,  or 

(c)  Material  retardation  of  the 
establishment  of  an  industry  in  the 
United  States,  by  reason  of  imports  of 
the  merchandise,  an  affirmative  vote  by 
any  Commissioner  on  any  of  the  issues 
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shall  be  treated  as  a  vote  that  the 
determination  should  be  affirmative. 

Subpart  B— Investigations  of 
Reasonable  Indication  of  Material 
Injury,  Threat  of  Material  Injury,  or 
Material  Retardation. 

§  207.10  Filing  of  petition  with ' 
Commission. 

Any  interested  party  who  files  a 
petition  with  the  administering  authority 
pursuant  to  section  702(b)  or  732(b)  of 
the  Act  shall  file  a  copy  of  the  petition 
with  the  Commission  on  the  same  day 
as  the  petition  is  filed  with  the 
administering  authority. 

§  207.1 1  Contents  of  petition. 

The  petition  shall  allege  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(a)  or  731  of  the  Act 
and  contain  information  reasonably 
available  to  the  petitioner  supporting  the 
allegations.  See  Rule  207.26  for  a  list  of 
factors  relating  to  injury  considered  by 
the  Commission.  If  the  petition  alleges 
critical  circumstances,  it  shall  also 
contain  information  reasonably 
available  to  the  petitioner  in  support  of 
the  findings  required  to  be  made  by  the 
Commission  pursuant  to  sections 
705(b)(4j(A)  and  735(b)  (4)(A)  of  the  Act. 

§  207. 1 2  Cooperation  with  administering 
authority;  informal  Inquiry. 

Subsequent  to  receiving  a  copy  of  a 
petition  pursuant  to  Rule  207.10,  the 
Director  shall  conduct  such  informal 
inquiry  as  he  deems  appropriate. 
Information  adduced  by  the  inquiry 
shall  be  placed  on  the  record.  The 
Director  shall  cooperate  with  the 
administering  authority  in  its 
determination  of  the  sufficiency  of  a 
petition  and  in  its  decision  whether  to 
permit  any  proposed  amendment  to  a 
petition. 

§  207.13  Negative  petition  determination. 

Upon  receipt  by  the  Commission  of 
notice  from  the  administering  authority 
under  section  702(d)  or  732(d)  of  the  Act 
that  the  administering  authority  has 
made  a  negative  petition  determination 
under  section  702(c)(3)  or  732(c)(3)  of  the 
Act,  the  Director  shall  cease  any 
informal  inquiry  he  may  have  begun 
pursuant  to  Rule  207.12  and  shall  so 
notify  all  persons  who  have  received 
requests  for  information  from  him. 

§  207.14  Notice  of  investigation  of 
reasonable  indication  of  injury 

Upon  receipt  by  the  Commission  of 
notice  from  the  administering  authority 
under  section  702(d)  or  732(d)  of  the  Act 
that  the  administering  authority  has 
commenced  an  investigation  under 
section  702(a)  or  702(c)(2),  or  732(c)(2)  of 


200 


the  Act,  the  Director  shall  institute  an 
investigation  whether  there  is 
reasonable  indication  of  injury  under 
section  703(a)  or  733(a)  of  the  Act  and 
shall  publish  a,  notice  to  that  efiect  in 
the  F^eral  Register. 

§  207.15  Written  statements,  conference, 
and  further  investigation. 

Within  four  (4)  days  after  the  date  of 
publication  in  the  Federal  Register  of  the 
Commission’s  notice  instituting  an 
investigation  as  provided  in  Rule  207.14, 
any  person  may  submit  to  the 
Commission  a  written  statement  of 
information  pertinent  to  the  subject 
matter  of  the  investigation.  If  he  deems 
it  appropriate,  the  Director  shall  hold  a 
conference  and  conduct  such  other 
investigative  activities  as  he  deems 
necessary  to  obtain  the  best  available 
information  within  the  time  lintitations 
set  forth  in  the  regulations.  The 
conference,  if  any,  shall  be  held  after 
notice  thereof  is  served  on  the  parties 
and  published  in  the  Federal  Register 
and  shall  be  transcribed.  All  other 
information  adduced  through  such 
investigative  activities  will  be  placed  on 
the  record. 

§  207.16  Recommendation  of  Director. 

The  Director  shall  submit  to  the 
Commission  bis  recommendation  based 
on  the  record  concerning  the  existence 
of  a  reasonable  indication  of  injury 
under  section  703(a)  or  733(a)  of  the  Act 
within  ten  (10)  days  of  the  date  of  the^ 
publication  in  the  Federal  Re^ster  of  an 
investigation,  but  not  more  than  thirty- 
five  (35)  days  after  the  date  the  petition 
was  filed  under  Rule  207.10. 

§  207.17  Determination  by  Commission  of 
reasonable  indication  of  injury. 

Except  in  the  case  of  a  petition 
dimissed  by  the  administering  authority 
under  section  702(c)(3)  or  732(c)(3)  of  the 
Act,  the  Commission  within  45  days 
after  the  date  on  which  a  petition  is  filed 
under  section  702(b)  or  732(b)  of  the  Act 
or  on  which  it  receives  notice  containing 
the  available  information  on  which 
institution  was  based  from  the 
administering  authority  of  an 
investigation  commenced  under  section 
702(a)  or  732(a)  of  the  Act,  as  the  case 
may  be,  shall  make  a  determination 
based  upon  the  best  information 
available  to  it  at  the  time  of  the 
determination  of  whether  there  is 
reasonable  indication  of  injury  by 
reason  of  imports  of  the  merchandise 
which  is  the  subject  of  the  investigation 
by  the  administering  authority. 

§  207.18  Notice  of  preliminary 
determination. 

The  Commission  shall  notify  the 
petitioner,  other  parties  to  the 


investigation,  and  the  administering 
authority  of  its  preliminary 
determination  under  section  703(a)  or 
733(a)  of  the  Act  and  of  the  facts  and 
conclusions  of  law  upon  which  the 
determination  is  based,  and  it  shall 
publish  a  notice  of  its  determination  in 
the  Federal  Register.  If  the 
Commission's  preliminary  determination 
is  negative,  the  investigation  shall  be 
terminated.  If  the  Commission's 
preliminary  determination  is  affirmative, 
the  Director  may  continue  investigative 
activities  pending  notice  by  the 
administering  authority  of  its 
preliminary  determination  under  section 
703(b)  or  733(b)  of  the  Act  If  the 
administering  authority’s  preliminary 
determination  is  affirmative,  the 
Commission  shall  institute  an 
investigation  in  accordance  with 
Subpart  C.  If  the  administering 
authority’s  preliminary  determination  is 
negative,  the  Director  shall  continue 
such  investigative  activities  as  he  deems 
appropriate  pending  a  final 
determination  by  the  administering 
authority  under  section  705(a)  or  735(a) 
of  the  Act. 

Subpart  C — Final  Determinations 

§  207.20  Notice  of  Investigation. 

Upon  receipt  of  notice  from  the 
administering  authority  of  an  affirmative 
preliminary  determination  under  section 
703(b)  or  733(b)  of  the  Act  or,  if  the 
administering  authority’s  preliminary 
determination  is  negative,  of  an 
affirmative  final  determination  under 
section  705(a)  or  735(a)  of  the  Act,  the 
Commission  shall  publish  in  the  Federal 
Register  a  notice  of  its  investigation  to 
reach  a  final  determination  under 
section  705(b)  or  735(b)  of  the  Act 

§  207.21  Staff  report 

(a)  The  Director  will  prepare  and 
place  in  the  record  a  staff  report 
containing  his  reconunended  findings  of 
fact  concerning  all  the  issues  in  the  final 
investigation.  Portions  of  the  staff  report 
containing  confidential  or  privileged 
information  will  be  placed  in  the 
nonpublic  record,  and  the  remainder  of 
the  staff  report  including  a 
nonconfidential  summary  of  the 
confidential  or  privileged  portions,  will 
be  placed  in  the  public  record. 

(b)  (1)  75-day  investigations. — In 
injury  investigations  that  are  to  be 
completed  in  75  days,  namely, 

(i)  injury  investigations  following  a 
negative  preliminary  determination  by 
the  administering  authority  (Rule 
207.25(c)), 

(ii)  investigations  to  review 
agreements  to  eliminate  injurious  effect 
(Rule  207.41),  or 
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(iii)  other  investigations  provided  for 
in  these  rules  incorporating  by  reference 
timing  rules  of  this  subpart  (continuing 
investigations  provided  for  in  Rule 
207.42  and  investigations  in  transition 
under  Subpart  D), 

the  staff  report  shall  be  placed  on  the 
record  by  the  Director  not  later  than  the 
40th  day  after  the  date  of  the 
corresponding  notice  of  investigation. 

(2)  120-day  investigations. — In  injury 
investigations  that  are  to  be  completed 
within  120  days,  namely,  injury 
investigations  following  an  affirmative 
preliminary  determination  by  the 
administering  authority  under  Rule 
207.25(b)  and  other  investigations 
provided  for  in  these  rules  that 
incorporate  by  reference  timing  rules  of 
this  subpart  (continued  investigations 
provided  for  in  Rule  207.42  and 
investigations  in  transition  provided  for 
in  Subpart  D  of  this  Part),  the  staff 
report  shall  be  placed  on  the  record  by 
the  Director  not  later  than  the  75th  day 
after  the  date  of  the  corresponding 
notice  of  investigation. 

(3)  180-day  investigations. — In  injury 
investigations  concerning  waived  and 
certain  other  countervailing  duty  orders 
under  Rule  207.30(c)  of  these  Rules,  that 
are  to  be  completed  within  180  days,  the 
staff  report  shall  be  placed  on  the  record 
by  the  Director  not  later  than  the  120th 
day  after  the  date  of  the  corresponding 
notice  of  investigation. 

§  207.22  Prehearing  statement 

Within  fifteen  (15)  days  after  the  date 
of  service  by  the  Commission  to  the 
parties  of  the  public  portion  of  the  staff 
report,  each  party  shall  submit  to  the 
Commission  a  prehearing  statement.  A 
prehearing  statement  shall  include: 

(a)  Exceptions,  if  any,  to  the 
recommended  findings  of  fact  contained 
in  the  staff  report; 

(b)  Any  additional  or  proposed 
alternative  Hndings  of  fact; 

(c)  Proposed  conclusions  of  law; 

(d)  Any  other  information  and 
arguments  which  the  party  believes 
relevant  to  the  subject  matter  of  the 
Commission's  determination  under 
section  705(b)  or  735(b)  of  the  Act;  and 

(e)  A  proposed  determination  for 
adoption  by  the  Commission. 

§  207.23  Hearing. 

(a)  In  general.  The  Commission  shall 
hold  a  hearing  in  the  course  of  an 
investigation  upon  the  request  of  any 
party  to  the  investigation,  or  at  its  own 
instance,  before  making  a  Hnal 
determination  under  section  705(b)  or 
735(b)  of  the  Act. 

(b)  Procedures.  Any  such  hearing 
shall  be  conducted  after  notice 
published  in  the  Federal  Register.  The 


hearing  shall  not  be  subject  to  the 
provisions  of  subchapter  II  of  the 
chapter  5  of  title  5,  United  States  Code, 
or  to  section  702  of  that  title.  Any  person 
desiring  to  appear  at  a  hearing  shall 
notify  the  Secretary  not  later  than  five 
(5)  days  prior  to  the  date  of  the  hearing. 
Each  party  shall  limit  its  presentation  at 
the  hearing  to  a  nonconfidential 
summary  of  the  information  and 
arguments  contained  in  its  prehearing 
statement  and  to  a  nonconfidential 
analysis  of  the  information  and 
arguments  contained  in  the  prehearing 
statements  required  by  Rule  207.22.  Each 
other  person  appearing  shall  limit  its 
presentation  at  the  hearing  to  a  brief 
statement  of  its  position  with  respect  to 
the  subject  matter  of  the  investigation. 
Hearings  shall  be  subject  to  Rule  201.12, 
with  the  exception  of  subsection  (g) 
thereof. 

(c)  Hearing  Transcripts.  (1)  In  general. 
A  verbatim  transcript  shall  be  made  of 
all  hearings  or  conferences  held  in 
connection  with  Commission 
investigations  conducted  under  this  part 

(2)  Revision  of  transcripts.  Within  ten 
(10)  days  of  the  completion  of  a  hearing, 
any  person  who  testified  at  the  hearing 
may  submit  proposed  revisions  to  the 
transcript  of  his  testimony  to  the 
Secretary.  No  substantive  revisions  will 
be  permitted.  If  in  the  judgment  of  the 
Secretary  a  proposed  revision  does  not 
alter  the  substance  of  the  testimony  in 
question,  he  will  incorporate  the 
revision  into  a  revised  transcript. 

§  207.24  Posthearing  statement 

The  Commission  may  permit  persons 
to  submit  within  a  specified  time 
posthearing  statements  responsive  to 
questions  or  requests  of  Commissioners 
made  at  the  hearing.  Posthearing 
statements  not  submitted  in  accordance 
with  Commission  direction  will  not  be 
accepted  for  filing. 

§  207.25  Final  determination  by  the 
Commission. 

(a)  In  General.  At  the  times  specified 
below,  the  Commission  shall  make  a 
final  determination  of  whether — 

(1)  An  industry  in  the  United  States — 

(1)  Is  materially  injured,  or 

(ii)  Is  threatened  with  material  injury, 
or 

(2)  The  establishment  of  an  industry 
in  the  United  States  is  materially 
retarded, 

by  reason  of  imports  of  the  merchandise 
with  respect  to  which  the  administering 
authority  has  made  an  affirmative 
determination  under  section  705(a)(1)  or 
735(a)(1)  of  the  Act. 

(b)  Period  for  injury  determination 
following  affirmative  preliminary 
determination  by  administering 


authority.  If  the  preliminary 
determination  by  the  administering 
authority  under  section  703(b)  or  733(b) 
of  the  Act  is  affirmative,  then  the 
Commission  shall  make  the 
determination  required  by  paragraph  (a) 
of  this  Rule  before  the  later  of — 

(1)  The  120th  day  after  the  day  on 
which  the  administering  authority 
makes  its  affirmative  preliminary 
determination  under  section  703(b)  or 
733(b)  of  the  Act  or 

(2)  The  45th  day  after  the  day  on 
which  the  administering  authority 
makes  its  affirmative  final 
determination  under  section  705(a)(1)  or 
735(a)(1)  of  the  Act. 

(c)  Period  for  injury  determination 
following  negative  preliminary 
determination  by  administering 
authority.  If  the  preliminary 
determination  by  the  administering 
authority  under  section  703(b)  or  733(b) 
of  the  Act  is  negative,  and  its  final 
determination  under  section  705(a)(1)  or 
735(a)(1)  of  the  Act  is  affirmative,  then 
the  final  determination  by  the 
Commission  under  this  section  shall  be 
made  within  75  days  after  the  date  of 
the  administering  authority’s  affirmative 
final  determination. 

(d)  Certain  additional  findings.  (1)  If 
the  finding  of  the  administering 
authority  as  to  critical  circumstances 
under  section  705(a)(2)  of  the  Act  is 
affirmative,  then  the  final  determination 
of  the  Commission  shall  include  findings 
as  to  whether — 

(1)  There  is  material  injury  which  will 
be  difficult  to  repair,  and 

(ii)  The  material  injury  was  by  reason 
of  such  massive  imports  of  the 
subsidized  merchandise  over  a 
relatively  short  period. 

(2)  If  the  finding  of  the  administering 
authority  under  section  735(a)(3)  of  the 
Act  concerning  critical  circumstances  is 
affirmative,  then  the  final  determination 
of  the  Commission  shall  include  a 
finding  as  to  whether  the  material  injury 
is  by  reason  of  massive  imports 
described  in  section  735(a)(3)  of  the  Act 
to  an  extent  that,  in  order  to  prevent 
such- material  injury  fi‘om  recurring,  it  is 
necessary  to  impose  the  duty  imposed 
by  section  731  of  the  Act  retroactively 
on  those  imports. 

(3)  If  the  final  determination  of  the 
Commission  is  that  there  is  no  material 
injury  but  that  there  is  threat  of  material 
injury,  then  its  determination  shall  also 
include  a  finding  as  to  whether  material 
injury  by  reason  of  imports  of  the 
merchandise  with  respect  to  which  the 
administering  authority  has  made  an 
affirmative  determination  under 
sections  705(a)  or  735(a)  of  the  Act 
would  have  been  found  but  for  any 
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suspension  of  liquidation  of  entries  of 
the  merchandise. 

§  207.26  Factors  considered  in 
determination  of  material  iniury. 

(a)  In  making  its  determinations  under 
sections  703{a).  705(b).  733(a},  and  735(b) 
of  the  Act,  the  Commission  shall 
consider,  among  other  factors — 

(1)  The  volume  of  imports  of  the 
merchandise  which  is  the  subject  of  the 
investigation, 

(2)  The  effect  of  imports  of  that 
merchandise  on  prices  in  the  United 
States  for  like  products,  and 

(3)  The  impact  of  imports  of  such 
merchandise  on  domestic  producers  of 
like  products. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section — 

(1)  In  evaluating  the  volume  of  imports 
of  merchandise,  the  Commission  shall 
consider  whether  the  volume  of  imports 
of  the  merchandise,  or  any  increase  in 
that  volume,  either  in  absolute  terms  or 
relative  to  production  or  consumption  in 
the  United  States,  is  signiHcant. 

(2)  In  evaluating  the  ei^ect  of  imports 
of  such  merchandise  on  prices,  the 
Commission  shall  consider  whether — 

(i)  There  has  been  significant  price 
undercutting  by  the  imported 
merchandise  as  compared  with  the  price 
of  like  products  of  the  United  States, 
and 

(ii)  The  effect  of  imports  of  such 
merchandise  otherwise  depresses  prices 
to  a  significant  degree  or  prevents  price 
increases,  which  otherwise  would  have 
occurred,  to  a  significant  degree. 

(3)  In  examining  the  impact  on  the 
affected  industry,  the  Commission  shall 
evaluate  all  relevant  economic  factors 
which  have  a  bearing  on  the  state  of  the 
industry,  including,  but  not  limited  to — 

(i)  Actual  and  potential  decline  in 
output,  sales,  market  share,  profits, 
productivity,  return  on  investments,  and 
utilization  of  capacity, 

(ii)  Factors  affecting  domestic  prices, 
and 

(iii)  Actual  and  potential  negative 
effects  on  cash  flow,  inventories, 
employment,  wages,  growth,  ability  to 
raise  capital,  and  investment. 

(c)  Special  rules  for  agricultural 
products. 

(1)  The  Commission  shall  not 
determine  that  there  is  no  material 
injury  or  threat  of  material  injury  to 
United  States  producers  of  an 
agricultural  commodity  merely  because 
the  prevailing  market  price  is  at  or 
above  the  minimum  support  price. 

(2)  In  the  case  of  agricultural  products, 
the  Commission  shall  consider  any 
increased  burden  on  government  income 
or  price  support  programs. 


(d)  For  purposes  of  this  Rule — ^In 
determining  whether  there  is  a  threat  of 
material  injury,  the  Commission  shall 
consider  such  information  as  may  be 
presented  to  it  by  the  administering 
authority  as  to  the  nature  of  the  subsidy 
(particularly  as  to  whether  the  subsidy 
is  an  export  subsidy  inconsistent  with 
the  Agreement)  provided  by  a  foreign 
country  and  the  effects  likely  to  be 
caused  by  the  subsidy. 

§  207.27  Standard  for  determination. 

The  presence  or  absence  of  any  factor 
which  the  Commission  is  required  to 
consider  under  Rule  207.26  shall  not 
necessarily  give  decisive  guidance  with 
respect  to  the  determination  by  the 
Commission  of  material  injury.  The  term 
“material  injury"  means  harm  which  is 
not  inconsequential,  immaterial  or 
unimportant. 

§  207.28  Publication  of  notice  of 
determination. 

Whenever  the  Commission  makes  a 
final  determination  under  Section  303  or 
Title  VII  of  the  Act,  it  shall  notify  the 
petitioner,  other  parties  to  the 
investigation,  and  the  administering 
authority  of  its  determination  and  of  the 
facts  and  conclusions  of  law  upon  which 
the  determination  is  based,  and  it  shall 
publish  notice  of  its  determination  in  the 
Federal  Register. 

Subpart  D — Transition 

§  207.30  Pending  investigations  and 
existing  countervailing  duty  orders. 

(a)  Investigations  in  progress  at  the 
administering  authority  as  of  the 
effective  date.  If,  as  of  the  effective  date, 
there  is  aq  investigation  in  progress  (i) 
under  section  303  of  the  Act  as  to 
whether  a  bounty  or  grant  is  being  paid 
or  bestowed  on  either <iuty-free  imports 
subject  to  a  Commission  injury 
investigation  or  imports  from  a  country 
under  the  agreement;  or,  (ii)  under  the 
Antidumping  Act,  1921,  as  to  whether 
imports  from  a  country  are  being  or  are 
likely  to  be  sold  in  the  United  States  or 
elsewhere  at  less  than  fair  value,  then 
the  following  rules  apply: 

If  the  administering  authority  as  of  the 
effective  date — 

(1)  Has  not  made  a  preliminary 
countervailing  duty  or  a  tentative 
antidumping  determination,  as  the  case 
may  be,  then  the  Commission  shall  issue 
a  Notice  of  Investigation  and  commence 
an  investigation  with  respect  to  the 
same  matter  in  accordance  with  Rule 
207.14  to  determine  whether  there  is  a 
reasonable  indication  of  injury,  as 
provided  for  in  sections  703(a)  or  733(a) 
of  the  Act  which  shall  be  completed 
within  45  days  after  the  effective  date; 


(2)  Has  made  a  preliminary 
countervailing  duty  or  a  tentative 
antidumping  determination,  but  not  a 
final  determination,  then  the 
Commission  shall  proceed  in 
accordance  with  Subpart  C  of  these 
Rules  to  investigate  the  same  matter, 
except  that  in  the  event  of  a  negative 
preliminary  or  negative  tentative 
determination  by  the  administering 
authority,  the  Director  shall  continue 
such  investigative  activities  as  he  deems 
appropriate  pending  a  flnal 
determination  by  the  adminstering 
authority. 

(b)  Investigations  in  progress  at  the 
Commission  as  of  the  effective  date.  If. 
as  of  the  effective  date,  the  Commission 
is  conducting  an  investigation  under 
section  303  of  the  Act  or  section  201(a) 
of  the  Antidumping  Act.  1921,  as  to 
whether  an  industry  in  the  United  States 
is  being,  or  is  likely  to  be  injured,  or  is 
prevented  from  being  established,  it 
shall  terminate  any  such  investigation 
and  initiate  an  investigation  concerning 
the  same  matter  under  Title  VII  of  the 
Act,  which  shall  be  completed  within  75 
days  after  the  effective  date,  and  it 
shall — 

(1)  Treat  any  final  determination  of 
the  administering  authority  under 
section  303  as  a  flnal  determination 
under  section  705(a)  of  the  Act  and 
consider  the  net  amount  of  the  bounty  or 
grant  estimated  or  determined  under  . 
section  303  as  the  net  subsidy  amount 
under  subtitle  A  of  Title  VII  of  the  Act; 
and 

(2)  Treat  any  final  determination  of 
the  administering  authority  under  the 
Antidumping  Act,  1921,  as  a  flnal 
determination  under  section  735(a)  of 
the  Act. 

(c)  Commission  investigations  of 
injury  in  cases  in  which  countervailing 
duties  were  waived  or  a  countervailing 
duty  order  was  published  after  July  26. 
1979.  Upon  receipt  by  the  Commission  of 
the  administering  authority's  most 
current  net  subsidy  information 
pertaining  to  any  countervailing  duty 
order  in  effect  on  the  effective  date 
which  the  administering  authority 
waived  under  section  303(d)  of  the  Act 
or  which  was  published  after  July  26. 
1979,  with  respect  to  products  of  a 
country  under  the  agreement,  or  the 
subject  of  which  concerns  frozen, 
boneless  beef  from  the  European 
Communities  under  Treasury  Decision 
76-109,  the  Commission  shall  commence 
an  investigation  to  determine  whether 
there  is  injury  within  the  meaning  of 
section  104(a)(2)  of  the  Trade 
Agreements  Act  of  1979,  which 
investigation  shall  be  completed  within 
180  days  after  such  receipt.  The 
Secretary  will  transmit  the 
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Commission's  determination  to  the 
administering  authority  and  publish  it  in 
the  Federal  Register. 

(d)  Commission  investigation  of  injury 
in  cases  in  which  countervailing  duty 
orders  were  published  before  July  26. 
1979,  and  were  not  waived.  Within  three 
(3)  years  of  the  effective  date,  a  request 
in  writing  may  be  filed  on  behalf  of  the 
government  of  a  country  under  the 
Agreement  or  on  behalf  of  exporters  of 
such  country  accounting  for  a  signiHcant 
portion  of  the  exports  to  the  United 
States  of  the  merchandise  subject  to  a  ' 
countervailing  duty  order  in  effect  on 
the  effective  date  or  issued  pursuant  to  a 
court  order  in  an  action  brought  under 
section  516(d)  of  the  Tariff  Act  of  1930, 
and  not  subject  to  section  (c)  of  this 
Rule,  then  the  Commission  shall 
commence  an  investigation  to  determine 
whether  there  would  be  injury  by  reason 
of  imports  of  the  merchandise  covered 
by  the  countervailing  duty  order  if  the 
order  were  to  be  revoked.  The  request 
shall  set  forth  the  person,  persons,  or 
government  making  the  request,  the 
order  as  to  which  the  request  is  made, 
the  relief  sought,  the  factual  basis 
therefor,  and  otherwise  be  generally  in 
compliance  with  Part  201  of  these  Rules. 
In  addition,  the  Director  may  prescribe  a 
form  for  making  such  requests,  which 
shall  be  completed  if  available,  and 
which  may  require  information  that  the 
Director  considers  necessary  to  conduct 
the  investigation.  The  Commission 
determination  in  such  investigations 
shall  be  made  within  three  (3)  years  of 
the  date  of  the  receipt  of  the  request  that 
caused  the  Commission  to  investigate. 
Within  ten  (10)  days  after  the  filing  of  a 
request  under  this  subsection,  the 
Secretary  shall  notify  the  administering 
authority  of  the  order  or  orders  that  are 
the.  subjects  of  the  request.  The 
Secretary  will  also  transmit  to  the 
administering  authority  the 
Commission’s  determination  in 
investigations  under  this  subsection,  and 
publish  notice  thereof  in  the  Federal 
Register. 

§  207.31  Scheduling  the  institution  of 
investigation  of  certain  unwaived 
investigations. 

The  Commission  shall  use  the 
following  standards  for  establishing 
priorities  of  institution  among  requests 
under  Rule  207.30(d)  when  the  work 
before  the  Commission  is  such  as  to 
make  immediate  investigation  in  such 
cases  impractical: 

(a)  The  Commission  shall  first  initiate 
investigations  in  cases  where 
countervailing  duty  orders  have  longest 
been  in  effect,  and 


N 

(b)  The  Commission,  when 
appropriate,  shall  consolidate 
investigations  relating  to  like  products. 

§  207.32  Procedures  for  pending 
investigations. 

The  procedures  set  forth  in  Subpart  B 
of  this  Part,  including  applicable  time 
limitations,  shall  apply  to  all 
investigations  requiring  a  preliminary 
determination  within  45  days.  All  other 
investigations  described  in  this  Subpart 
D  shall  comply  with  the  procedures, 
including  applicable  time  limitations,  set 
forth  in  Subpart  C  of  this  Part. 

Subpart  E — Terminated,  Suspended, 
and  Continued  Investigations, 
Investigations  to  Review  Negotiated 
Agreements,  and  Investigations  to 
Review  Outstanding  Determinations 

§  207.40  Temiination  and  suspension  of 
investigation 

(a)  An  investigation  under  Title  VII 
may  be  terminated  by  the  Commission 
by  giving  notice  in  the  Federal  Register 
to  all  parties  to  the  investigation,  upon 
withdrawal  of  the  petition  by  the 
petitioner.  The  Commission  may  not 
terminate  an  investigation,  however, 
before  a  preliminary  determination  is 
made  by  the  administering  authority 
under  section  703(b)  or  section  733(b)  of 
the  Act. 

(b)  Upon  receipt  of  a  notice  of 
suspension  of  an  investigation  by  the 
administering  authority  under  section 
704(b)  or  734(b),  the  Secretary  shall 
issue  a  notice  of  suspension  of  the 
Commission  investigation.  Such 
suspension  shall  not  prevent  the 
Director  from  conducting  such  other 
investigative  activities  as  he  deems 
appropriate  with  respect  to  the  same 
matter. 

(c)  Resumption  of  suspended 
investigation.  (1)  Piirpose.  If  the 
administering  authority  determines  that 
an  agreement  described  in  subsection 
704  (b)  or  (c)  or  subsections  734(b)  or  (c) 
of  the  Act  is  being,  or  has  been  violated, 
or  no  longer  meets  the  requirements  of 
section  704  or  734  of  the  Act  (other  than 
the  requirement  under  subsection 
704(c)(1)  and  734(c)(1),  of  complete 
elimination  of  injury)  and  so  notifies  the 
Commission  of  its  determination  and,  in 
the  event  that  the  investigation 
suspended  by  the  agreement  was  not 
terminated,  the  Commission  shall 
resume  the  investigation  as  if  this 
determination  of  the  administering 
authority  were  an  affirmative 
preliminary  determination  under 
subsection  703(b)  or  733(b)  of  the  Act. 

(2)  Period  for  injury  determination. 

The  Commission  shall  make  its  final 


determination  in  conformity  with  the 
schedule  established  in  Rule  207.25(b). 

(3)  Procedures.  The  procedures  set 
forth  in  Subpart  C  applicable  to 
investigations  requiring  completion, 
within  120  days  shall  apply  to  all 
investigations  instituted  under  this  Rule 
207.40. 

§  207.41  Commission  review  of 
agreements  to  eOminate  the  kijurious  effect 
of  subsidized  imports  or  imports  sold  at 
less  than  fair  value. 

If  the  administering  authority 
determines  to  suspend  an  investigation 
upon  acceptance  of  an  agreement  to 
eliminate  the  injurious  effctct  of 
subsidized  imports  or  imports  sold  at 
less  than  fair  value,  the  Commission 
shall,  upon  petition,  initiate  an 
investigation  to  determine  whether  the 
injurious  effect  of  imports  of  the 
merchandise  which  was  the  subject  of 
the  suspended  investigation  is 
eliminated  completely  by  the  agreement. 
Petitions  may  be  filed  by  a  party  to  the 
investigation  which  is  an  interested 
party  described  in  subparagraph  (3),  (4), 
or  (5)  of  Rule  207.2(h).  Investigations 
under  this  Rule  207.41  shall  be 
completed  within  75  days  of  their 
initiation. 

§  207.42  Investigation  continued  upon 
request. 

Upon  receipt  of  advice  from  the 
administering  authority  that  it  has 
received  a  request  for  the  contimfation 
of  a  suspended  investigation  pursuant  to 
section  704(g)  or  734(g)  of  the  Act,  the 
Commission  shall  continue  the 
investigation.  The  procedures  set  forth 
in  Subparts  B  and  C  of  this  Part, 
including  applicable  time  limitations, 
shall  apply  to  all  continued 
investigations  within  this  rule. 

§  207.43  Commission  determination  in 
investigations  to  review  agreements  and  in 
continued  Investigations. 

In  making  a  final  determination  in 
investigations  to  review  agreements 
described  in  Rule  207.41  or  in  continued 
investigations  described  in  Rule  207.42, 
the  Commission  shall  consider  all  of  the 
merchandise  which  is  the  subject  of  the 
investigation  without  regard  to  the  effect 
of  the  agreement. 

§  207.44  Consolidation  of  investigations. 

The  Commission  may,  when 
appropriate,  consolidate  continued* 
investigations  under  section  704(g)  or 
section  734(g)  of  the  Act  with 
investigations  to  review  agreements  for 
the  elimination  of  injury  under  section 
704(h)  or  section  734(h)  of  the  Act. 
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§  207.45  Investigation  to  review 
outstanding  determination. 

(a)  Purpose.  Upon  the  receipt  of 
information  concerning,  or  upon  a 
request  for  the  review  of,  a 
determination  concerning  a  suspension 
agreement  accepted  under  section  704  or 
734  of  the  Act  or  an  affumative 
determination  made  under  section 
704(h)(2).  705(b).  734(h)(2).  or  735(b)  of 
the  Act,  which  shows  changed 
circumstances  sufficient  to  warrant  a 
review  of  such  determination,  the 
Commission  shall  institute  an 
investigation  to  determine,  as  the  case 
may  be.  (1)  whether,  in  light  of  the 
alleged  changed  circumstances,  the 
agreement  continues  to  eliminate 
completely  the  injurious  effect  of 
imports  of  the  merchandise;  or  (2) 
whether  changed  circumstances  exist 
which  indicate  that,  if  the  countervailing 
duty  order  or  antidumping  order  were 
modified  or  revoked,  an  industry  in  the 
United  States  would  be  threatened  with 
material  injury,  or  the  establishment  of 
such  an  industry  would  be  materially 
retarded.  In  the  absence  of  good  cause 
shown,  no  investigation  under  this  Rule 
207.45  shall  be  instituted  within  twenty- 
four  (24)  months  of  the  date  of 
publication  of  the  notice  of  the 
suspension  or  determination. 

(b)  Procedures.  The  procedures  set 
forth  in  Subpart  C  applicable  to 
investigations  requiring  completion 
within  120  days  shall  apply  to  all 
investigations  instituted  under  this  Rule 
207.45. 

§  207.46  Modification,  clarification,  or 
correction  of  a  determination. 

Nothing  in  Rule  207.45  shall  limit  the 
inherent  authority  of  the  Commission  to 
issue  an  appropriate  modification, 
clarification  or  correction  of  a 
determination  within  a  reasonable  time 
of  its  issuance. 

Subpart  F— Judicial  Review 

§  207.50  Judicial  Review. 

(a)  In  general.  Persons  entitled  to 
judicial  review  under  section  516A  of 
the  Act  may  seek  review  in  the  U.S. 
Customs  Court. 

(b)  Transmittal  of  record.  In  the  event 
a  Commission  determination  is  appealed 
to  the  U.S.  Customs  Court  under  section 
516A,  a  copy  of  the  record  in  the 
proceeding  before  the  Commission,  as 
such  record  is  defined  in  Rule  207.2(j), 
will  be  transmitted  to  the  Court  by  the 
Commission's  Secretary  at  such  time 
and  in  such  form  as  the  Court  may 
require  by  rule  or  by  order. 

(c)  Service  of  process.  The 
Commission's  General  Counsel  shall  be 
the  Commission's  agent  for  service  of 


process  in  cases  arising  under  section 
516A  of  the  Act. 

§  207.51  Judicial  review  of  denial  of 
application  for  disclosure  of  certain 
confidential  information  under  protective 
order. 

(a)  In  general  Persons  entitled  to 
judicial  review  under  section  777(c)  of  a 
Commission  determination  not  to 
disclose  confidential  information 
concerning  domestic  price  or  cost  of 
production  may  apply  to  the  U.S. 
Customs  Court  for  an  order  directing  the 
Commission  to  make  the  information 
involved  available. 

(b)  Transmittal  of  record.  In  the  event 
a  court  order  is  sought  under  section 
777(c)  requiring  the  Commission  to 
disclose  confidential  information 
concerning  domestic  price  or  cost  of 
production,  the  Secretary  shall  within 
ten  (10)  days  transmit  to  the  Court  under 
seal  the  confidential  information 
involved  along  with  pertinent  parts  of 
the  record. 

(c)  Pertinent  parts  of  the  record.  The 
pertinent  parts  of  the  record  shall 
consist  of  (1)  the  application  for 
Conunission  disclosuire  together  with 
any  documents  filed  in  support  thereof 
or  in  opposition  thereto,  (2)  any 
Government  memoranda  relating  to  the 
Commission's  determination,  and  (3)  the 
Commission’s  action  on  the  application. 

(d)  Service  of  process.  The 
Commission’s  General  Counsel  shall  be 
the  Commission’s  agent  for  service  of 
process  in  cases  arising  under  section 
777(c)  of  the  Act. 

Conforming  Amendments 

PART  201— RULES  OF  GENERAL 
APPLICATION 

It  is  proposed  that  the  following 
changes  be  made  in  Part  201  of  Title  19 
of  the  Code  of  Federal  Regulations: 

§201.1  (Amended] 

1.  Substitute  the  words  “202  through 
207"  for  the  words  “202  and  207"  where 
they  appear  in  Rule  201.1,  line  6; 

§201.2  [Amended] 

2.  Add  new  paragraphs  (f),  (g).  and  (h) 
to  Rule  201.2  as  follows — 

(f)  “Trade  Agreements  Act”  means  the 
Trade  Agreements  Act  of  1979  (Pub.  L 
No.  96-39). 

(g)  “Rule"  means  a  section  of  the 
Commission  Rules  of  Practice  and 
Procedure  (19  CFR  Chapter  II). 

(h) '“Secretary”  means  the  Secretary 
of  the  Commission. 

3.  Revise  Rule  201.7  to  read  as  follows: 


§  201.7  Investigative  authority  and 
initiation  of  investigations. 

(a)  Investigative  authority.  In  order  to 
expedite  the  performance  of  its 
functions,  the  Commission  may  engage 
in  investigative  activities  preliminary  to 
and  in  aid  of  any  authorized 
iilvestigation,  consolidate  proceedings 
before  it,  and  determine  the  scope  and 
manner  of  its  proceedings; 

(b)  Initiation  of  investigations. 
Investigations  may  be  initiated  by  the 
Commission  on  the  Commission's  own 
motion,  upon  request  of  the  President  or 
the  Special  Representative  for  Trade 
Negotiations,  upon  resolution  of  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  or  the 
Committee  on  Finance  of  the  Senate, 
upon  resolution  of  either  branch  of 
Congress,  or  upon  application,  petition, 
complaint,  or  request  of  private  parties, 
as  required  or  provided  for  in  the 
pertinent  statute.  Presidential 
proclamation.  Executive  order,  or  in  this 
chapter. 

§§  201.9, 201.1 1,  and  201.12  [Amended] 

4.  Substitute  the  word  “information" 
for  the  word  “evidence"  where  it 
appears  in  Rule  201.9,  lines  11  and  12, 
Rule  201.11(c).  line  5,  Rule  201.12(e),  line 
2.  and  Rule  201.12(g),  line  1; 

5.  Substitute  in  Rule  201.12(d)  the 
words  “not  less  than  three  (3)  business 
days  prior  to  the  hearing”  for  the  words 
“three  business  days  prior  to  the  hearing 
or  as  close  to  actual  presentation  at  the 
hearing  as  possible." 

6.  Substitute  “(h)  Hearing  transcripts. " 
for  “(f)  Hearing  transcripts.  ”  in  Rule 
201.12. 

7.  Add  a  new  paragraph  (i)  to  Rule 
201.12  as  follows — 

§  201.12  Conduct  of  nonadjudicative 
hearings. 

***** 

(i)  Requests.  Any  party  to  a 
nonjudicatory  investigation  may  request 
the  Commission  to  take  particular  action 
with  respect  to  any  aspect  of  an 
investigation.  Such  requests  shall  be  by 
letter  addressed  to  the  Secretary,  shall 
be  placed  by  him  in  the  record,  and 
served  on  all  other  parties.  The 
Commission  shall  take  such  action  or 
make  such  response  as  it  deems 
appropriate. 

§  201.13  [Amended] 

8.  Delete  from  Rule  201.13(a),  lines  6 
and  7,  the  language  “for  the  purpose  of 
appearing  at  a  public  hearing." 

By  order  of  the  Commission. 

Issued:  October  5. 1979. 

Kenneth  R.  Mason, 

Secretary. 
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